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The thoughts last suggested apparently underlie the Virginia treatment of 
the statute of uses.3!1 The Florida treatment makes clear the preservation of the 
conveyancing function but not necessarily the discard of the execution function. 
This much does seem clear. A statute of the Virginia-Florida type does not in 
terms purport to execute express uses or trusts. All it does is make legally ef- 
fective deeds of bargain and sale, covenants to stand seized and deeds of lease 
and release which would otherwise fail as legal conveyances for want of deliv- 
ery of possession or seizin. In this very limited sense the statute might be said 
to execute the use raised by equity as a matter of construction because of the 
bargain or covenant—but this is not a use intended by the transferor. The 
statute states only that certain types of deeds shall pass the possession of the 
transferor to the same extent as if there had been a feoffment. The “executing” 
language of the original statute of uses is entirely wanting. No mention is 
made of the usee being seized of the estate he previously held by way of use or 
divesture of the title of the trustee in favor of the usee. Furthermore, as will 
be seen shortly, any use or trust which might be declared upon a transfer by 
deed of bargain and sale or a covenant to stand seized would normally be a use 
upon a use which would not be executed even under the original statute of uses. 
And the Florida statute does not by its terms reach feoffments, grants or re- 
leases, which are of themselves effective to transfer legal title. Hence, it could 
not operate upon any trust expressly fastened upon the legal title passed by 
such a conveyance.®? The only ready and clear cut theory upon which to execute 
Florida trusts to the same degree that they would have been executed by the 
original statute of uses is to regard that statute in force here. 


. Several cases from the Florida Supreme Court make it reasonably clear 
that it will not hesitate to treat a passive trust of real property as executed. The 
basis for the conclusion is not so clear. One of the cases would support an 
argument that it deemed the English statute in force here even though it was 
not expressly so stated. In this case the court in announcing the execution doc- 
trine simply alluded to the “statute of uses,” without indicating whether it 
meant the British or Florida statute.** The other case, however, tends more to 


base its decision on the Florida statute but give it much the same executing 
effect as the English statute.*+ 


Acceptance of the English statute of uses as a part of the law of Florida 
should, of course, carry with it those constructions which determined that cer- 


tain types of uses or trusts were not within the operative effect of the statute 
and hence not executed by it. 


Three types of trusts are most commonly mentioned. These are: (1) The 
trust or use of personal property or a chattel interest in real property, (2) the 
use upon a use and (3) the active use or trust. To these might be added the use 
to the legal grantee,2> modern types of resulting trusts, constructive trusts, 
enforceable trusts of land not evidenced by writing as required by the statute 
of frauds and self-declarations not satisfying the technical requirements of a 
bargain and sale or a covenant to stand seized.3¢ In all these situations the. 
equitable interest remains separate from the legal title and subject to equity 


31. Jones v. Tatum, 19 Gratt. (60 Va.) 720 (1870); Ocheltree v. McClung, 7 W. Va. 232 (1874); Blake v. 
O'Neal, 63 W. Va. 483, 61 S. E. 410, 413 (1908). In this latter case the court said: 

“Neither does it execute trusts, for trusts are not mentioned in it by name, and, if there is a trust, 
in the view of a court of equity, in the case of a deed of bargain and sale, or a deed of lease and re- 
lease, or a covenant to stand seized, such trusts, trusts created in that way, are the only trusts to which 
the statute make any express reference.” 

32. Blake v. O’Neal, 63 W. Va. 483, 61 S. E. 410 (1908). 
- Hamilon v. Flowers, 134 Fla. 328, 183 So. 811 (1938). 
. Elvins v. Seestedt, 141 Fla. 266, 193 So. 54, 126 A. L. R. 1001 (1940). 
. Tiffany’s, Outlines of Real Property (1929) § 175. 
. 1 Scott, on Trusts (1939) §§ 67-73. 
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jurisdiction and rules. More precisely stated, the statute of uses executed only 
passive uses or trusts of a freehold interest in land, and in some situations not 
even such uses or trusts. 


Active and passive trusts. Of most importance to the modern law of trusts 
has been the exception of active trusts. Such a trust exists whenever the trustee 
has been given active duties to perform,®? and before the use upon a use was 
recognized this was about the only type of real property trust which remained 
unexecuted. Even a trust active and unexecuted in its inception may be subse- 
quently executed if it becomes passive by virtue of a complete performance of 
the duties imposed upon the trustee. But a trust which is, or has become, passive 
will not be executed if it is a use upon a use, a trust of personal property or a 
chattel interest, a resulting or constructive trust or an oral trust of the type 
required by the statute of frauds to be evidenced by a writing. 


Apparently the Florida Supreme Court accepts the premise that an active 
trust is not executed. Whether this is because of its own construction of the 
Florida statute, which might have been construed not to execute any intended 
trust passive or otherwise, or because execution must be based upon the English 
statute which has been construed not to reach the active trust, is not entirely 
clear. 


The most important Florida case bearing on the distinction between active 
and passive trusts, and the operation of our statute of uses upon passive trusts 
is that of Elvins v. Seestedt.®® It was there held that a beneficiary of a passive 
trust of real property can maintain a bill in equity against the trustee and his 
co-beneficiaries to partition the property even though the trust has not term- 
inated by its terms and the co-beneficiaries object to such termination. The de- 
cision appears to rest upon either or both of two grounds. One, that the trust 
was a passive one executed by the statute of uses and therefore that the bene- 
ficiaries were tenants in common of the legal title so that the right to partition 
accrued. Two, that even the equitable title of a trust beneficiary is sufficient to 
maintain partition and bring about a termination of the trust if the trust is 
naked or barren and the trustee has no active duties to perform. 


That portion of the opinion which deals with the execution of the trust has 
several interesting aspects. The court relies upon cases from Illinois, Pennsyl- | 
vania and New York®? dealing with the execution of passive trusts, and states 
that upon the basis of such authority the Florida statute of uses should be re- 
garded as executing the trust in question. This approach of the court could have 
either of three possible meanings. (1) That our statute of uses is to be given 
the same construction and operation as the English statute of uses. (2) That 
the English statute is in force here. (3) That as to the particular trust involved 
(but not necessarily other trusts) our statute should be construed to operate in - 
the same way as the English statute of uses. For most purposes the first meaning 
would seem to amount to the same thing as the second, but it ignores differences 
in statutory language and origin. The third meaning is the narrowest and per- 
haps the safest one as a matter of precise holding. This, however, involves giving 
37. Reimer v. Smith, 105 Fla. 671, 142 So. 603 (1932) holding that a trust of practically the entire stock 

of a corporation which gives the trustee the power to vote the stock is an active trust. The voting 


power entails the management of the affairs of the corporation. 

38. 141 Fla. 266, 193 So. 54, 126 A. L. R. 1001 (1940). For further developments in the same case see 148 
Pla. 408, 4 So. 2d 532 (1941). 

39. A reference to either general or local literature will show that Illinois, Pennsylvania and New York 
differ from each other on the statute of uses and they all differ from Florida. See 1 Bogert, Trusts 
and Trustees (1935) § 208 n. 47; 1 Scott, On Trusts (1939) § 681. Illinois has a local statute sub- 
stantially re-enacting the English statute of uses. Ill. Rev. Stat. 1939 ch. 30 § 3; Pennsylvania re- 
gards the statute of uses in effect as part of the common law. Nicholson, Pennsylvania Law of Real 
Estate (3d ed.) §§ 101, 113. In New York the local statute goes far beyond the original statute of 
uses both as to restraining the original creation of trusts and their subsequent execution. See Scott, 
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to our statute a meaning and operation beyond that given to its closest prototype 
in Virginia.4° The Virginia statute was regarded as applying only to the con- 
veyancing type of bargain and sale which would have been ineffective as a legal 
conveyance except for the aid of the statute; it did not apply to trusts. The 
instrument in the Elvins case was probably a bargain and sale since it was a 
self-declaration for which a consideration was recited, but it was not intended 
as a conveyance to the beneficiaries. It was intended to set up an express trust. 
While it was within the literal terms of our statute, it was not according to 
Virginia precedent of the type intended to be covered since it did not involve an 
intended sale or transfer from the bargainor to the bargainee. Such a statute 
was thought intended to aid transfers, not to destroy trusts. Therefore, meaning 
three would, at least as to a bargain and sale, give to our statute a trust de- 
stroying effect similar to the English statute of uses. Any argument as to 
whether the Virginia or Florida construction is correct, of course, becomes im- 
material as far as the outcome of the particular case is concerned, if it be con- 
ceded that the English statute might have applied to execute the trust if the 
Florida statute did not do so. Giving the third meaning to the Elvins case one 
could conclude that the Florida statute execute trusts which do not amount to 
a use upon a use, declared in deeds of bargain and sale, covenants to stand 
seized and lease and release, but not those declared by wills, feoffments or grants 
or other conveyances not of the three types mentioned in the statute, 


Another aspect of the opinion which merits comment is the conclusion that 
the particular trust involved was passive rather than active. A trust is generally 
held active if the trustee has any positive duties of administration or manage- 
ment or is to pay the net as distinguished from the gross income over to the 
beneficiary.4! A considerable number of cases have held passive a trust in which 
the only duty of the trustee is to convey to the beneficiary or in accordance with 
the latter’s direction, but the weight of authority appears to be oherwise.*? In 
the Elvins case the plaintiff and defendant contributed to the purchase price of 
the land in question.*? Title was taken in defendant’s name but defendant later, 
pursuant to agreement with plaintiff, conveyed to a trustee who executed a 
declaration of trust in favor of plaintiff and defendant. The declaration stated 
that the trustee would own, possess and administer the property, account for 
any income and receipts, and convey to such transferee as the beneficiaries 
might agree upon or request. The beneficiaries, however, were to pay the taxes 
and other charges and protect the property from liens or damages. The court 
held this trust to be passive and that the plaintiff was entitled to have the 
property partitioned over objection of defendant. In doing this the court appears 
to follow the minority view as to what constitutes a passive trust and perhaps 
to go even further as the decision in effect permits plaintiff to avoid his agree- 
ment pursuant to which the trust was set up. Heavy reliance for this result is 
placed upon the Illinois case of Newcomb v. Masters,44 where the beneficiary 
was to have possession and control of the land and collect the rents and profits 
and no duty was placed upon the trustee to convey, and the Pennsylvania case 
of Kay v. Scates,** which can be regarded as involving only a duty to pay over 
gross income. Other cases from Illinois and Pennsylvania cause one to wonder 


. See Jones v. Tatum, 19 Gratt. (60 Va.) 720, 732 (1870) indicating that where land is by deed con- 
veyed upon express trust, and the trust is later fully performed, the Virginia statute of uses does 
not execute the trust. 

. Bogert i 206; Scott § 69.1. 

. See authorities cated” in preceding note. In Restatement, Trusts § 69 comment a it is stated that a 
trust is active and not executed if the trust instrument specifically imposes upon the trustee the duty 
to convey the property to the beneficiary or in accordance with his directions. 

. This according to the allegations of the bill questioned by the motion to dismiss. Subsequent develop- 
ments in the case indicate that the purchase price was contributed by Southern Laundry, Inc 
which plaintiff and defendants were stockholders. See 148 Fla. 408, 4 So. 2d. 532 (1941). 

. 287 Til. 26, 122 N. E. 85 (1919). 

. 37 Pa. 31, 78 Am. Dec. 399 (1860). 
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if a trust of the type involved in the Elvins case would have been regarded as 
passive in those jurisdictions.*¢ 


In a later case of Deauville Corporation v. Blount,4* the court in reliance 
upon the Elvins case indicated that it regarded as passive a so-called trust of 
corporate stock which provided that the trustee should vote the stock “in the 
same way and to the same extent as the” beneficial owners may vote any stock 
owned by them, that the trustee was authorized to “receive and collect any div- 
idends” and pay them to the beneficiaries, and that the tenure of the trustee was 
to be so “long as his services are agreeable to the party of the first part.’”’ The 
court said that these limiting provisions “constituted a mere dry or passive 
trust, and the trustee nothing more than an agent.” This could mean that the 
trust was viewed as executed to place the legal title to the stock in the beneficial 
owner since a mere agent as such normally has no title. No reference was made 
to Reimer v Smith.48 in which a trust to vote practically the entire stock of a 
corporation was held an active trust. In so far as it called the trust passive the 
Deauville case is hard to reconcile with the Reimer case or general doctrine. In 
actual limited decision the Deauville case seems to have correctly decided that 
the trustee could not place the corporation in receivership simply because the 
corporation accepted a surrender of the stock, cancelled it and issued new cer- 
tificates at a stockholders’ meeting at which the beneficial owner of the stock was 
present and participated. Apparently, the stock was possessed and surrendered 
by the beneficial owner who was described as the “stockholder.” There is a defi- 
nite suggestion that the legal title to the stock was never vested in the “trustee,” 
and that he was nothing but an agent from beginning to end. Or if there was 
a trust the cestui exercised his power to terminate it by his conduct at the 
stockholders’ meeting. At any rate in equity, bare legal title should not be a 
basis for complaining about a course of conduct in which the equitable owner 
has acquiesced and participated since any relief would have to enure to the 
benefit of the latter. 


Trusts of personal property or chattel interests in land were not executed 
by the English statute because it in terms covered only the situation where one 
person was “SEIZED ... of honours, castles, manors, lands, tenements, rents, 
services, reversions, remainders, or other hereditaments.” Seizin was used in 
the technical sense of being applicable only to a freehold interest in land. There- 
fore, if personal property or a leasehold interest in real property was placed 
in trust the legal and equitable interests remained separate.4® But while such 
trusts were saved from the statute they did not assume much importance until 
comparatively modern times when personal property became a source of great 
wealth. Whether such trusts should still be regarded as saved from execution 
is a disputed matter. 


So far the Florida Supreme Court does not appear to have decisively settled 
for this state the status of passive trusts of personal property. In Deauville 
Corporation v. Blount,5° There is a definite indication that a passive trust of 
corporate stock is executed, but this is somewhat weakened by the fact that the 
decision is explicable on other grounds. Reimer v. Smith,®! on the other hand, 
might be thought to indicate that a passive trust of personal property is not 


46. Ickes v. Ickes, 386 Ill. 19, 53, N. E. 2d 585 (1944); Berning v. Berning, 320 Ill. App. 686, 51 N. E. 
2d 297 (1944) (both holding duty to convey enough to make the trust active); Bacon’s appeal, 57 
Pa. 504 (1868) (duty to pay net income makes trust active). But if only duty is to convey Pennsyl- 
vania regards trust passive. Sheridan v. Coughlin, 352 Pa. 226, 42 A. 2d 618 (1945). 

41. 25 So. 2d 812 (Fla. 1946). 

48. 105 Fla. 671, 142 So. 603 (1932). 

49. While the statute did not apply to a trust of a term for years it did apply where the seizin of a 
freehold estate was made subject to a use for a term for years. This distinction formed the basis for 
the subsequent ag oa use of the lease and release as a method of conveyancing. 

50. 25 So. 2d. 812 (Fla. 

51. 105 Fla. 671, 142 So. (1932). 
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executed, but it is believed from a study of the opinion that the court did not 
have this problem in mind and that its language should not be so construed. 


Scott and the Restatement both take the position that, even under the 
modern law of trusts, a passive trust of personalty is not automatically exe- 
cuted,5? and Redfearn states that this is the rule in Florida although no Florida 
cases are cited in support.5? In opposition to this, Bogert makes the positive 
statement that “modern courts execute passive trusts of personalty, either by 
analogy to the statute of uses, or on the theory that any trust without a purpose 
is automatically executed.’ This analysis of the cases is questioned by Scott 
but it must be conceded that a number of the cases cited appear to support 
Bogert, and there is a recent case giving square acceptance to his statement.5® 


The result of the Bogert view seems sound as a matter of legislative policy. 
If it is correct to execute passive trusts of realty it would appear at the present 
day to be equally correct to execute passive trusts of personal property. The 
complications of separate legal and equitable ownership are disfavored except 
where some substantial trust purpose is to be accomplished. Remedial legislation, 
rather than judicial decision, would, however, be the best means by which to 
achieve this result, particularly in Florida. If the English statute of uses with 
its constructions is in force here, it is by virtue of section 2.01 of the 1941 
Florida Statutes. Any attempt now to give the English statute of uses a differ- 


ent meaning than it had in 1776 might well be characterized as a judicial attempt 
to amend an act of the Legislature. 


As a matter of judicial approach it would seem correct to say that the 
ordinary trust of personal property is not reached either by the terms of the 


English statute of uses, as placed in force here by section 2.01, or the Florida 
statute of uses. 


Use Upon a Use. About one hundred years after enactment of the statute 
of uses it was held that where there was a use upon a use the statute executed 
only the first use. The second use remained unaffected and was recognized and 
enforced in equity. By the addition of a few more words the settlor could create 
a passive trust of real property which completely escaped the operative force 
of the statute. This early rule as to a use upon a use appears to be accepted in 
the United States except where expressly renounced by statute.5* So if a settlor 
wishes to preserve a passive trust of realty all he has to do is to declare one trust 
before the other he desires to be operative. On a conveyance to T in trust for 
X in trust for B the legal title will be executed in X and the trust for B remains 
in effect in equity although X has no active duties to perform. 


52. See § 70 of both. 


53. Redfearn, Wills and Administration of Estates in Florida (2nd ed., 1946) s 182 n. 25, citing 1 Perry, 
on Trusts (7th ed.) § 311. 


54. Bogert, op. cit. supra § 207. 


55. Bellows v. Page, 88 N. H. 283, 188 A. 12 (1936), noted (1937) 17 B. U. L. Rev. 499. The court said: 

“The fact that the rule of law which executes passive trusts is of statutory origin and applies, in 
terms, only to trusts created upon freehold interests in land, does not prevent us from extending the 
application of that rule to trusts of personal property. The statute of uses was passed long before the 
American Revolution. Its authoritative force here is derived from the fact that it was an amendment of 
the common law suitable to the condition and needs of the inhabitants of this state and in harmony 
with their institutions. It, thus, like other similarly enacted statutes became a part of the body, not of 
our statutory, but of our common law (citing cases), and as such is susceptible to judicial change under 
the maxim cessante ratione cessat lex. 

“In sixteenth century England, at the time when the statute of uses was enacted, there may have 
been good reason for drawing a distinction between passive trusts involving real property and similar 
trusts involving personalty only, but today, in this country, and under present conditions, we see no 
valid reason why this distinction should be perpetuated. We approve of the majority rule as enunciated 
in the cases appearing in the note to the section from Bogert on Trusts and Trustees quoted first above, 


and it follows that the trust created by the will of the petitioner’s aunt is executed and that she is 
entitled, without further proceedin 


gs, to the full legal title to all the property, real or personal, held by 
the defendant as trustee under that will.” 
58. 1 Scott, On Trusts (1939) § 71. 
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If the English statute of uses is in force in Florida the early rule as to 
a use upon a use has no doubt been taken with it. But will the Florida statute 
of uses execute a use upon a use when the English statute will not? The answer 
- appears to be no. This result is clear if our statute is regarded only as a convey- 
ancing statute. If the Elvins case gives it an executing operation, does it in that 
connection bear the same construction as the English statute with respect to a 
use upon a use? In the Elvins case the bargainor declared himself trustee and 
hence no use upon a use was involved as would have been the case had the 
bargain been to a grantee who was expressly declared to hold as trustee for 
another.®? Florida precedent as to the use upon a use under our statute appears 
therefore to be lacking. In West Virginia, however, it has been held that a 
' similar statute does not execute a use upon a use any more than did the original 
statute of uses.58 


Testamentary trusts. In terms the statute of uses applied to trusts or uses 
created by will as well as those created by inter vivos transfers such as feoffments 
or deeds of bargain and sale. Ordinarily, therefore, trusts created by will are 
regarded within the statute to the same extent as trusts created by inter vivos 
transfer. This appears, however, to be subject to the limitation that the statute 
will not be applied to execute a testamentary trust if this will defeat the testator’s 
intent as manifested in the will.®® 


There is an early Florida case containing dicta that a passive testamentary 
trust of realty is to be regarded as executed.® The reason for this notion was 
not crystallized but it leaves open the claim that the original statute of uses was 
regarded in force, since it is generally conceded or held that a statute of the 
Florida-Virginia type does not touch a testamentary trust.®! 


d. METHODS OF CONVEYANCING 

Common law methods. Prior to the statute of uses the common law had 
developed certain recognized methods of creating and transferring interest in 
land. Each method had its own use and requisites which definitely limited its 
operative scope. With the exception of the fine and common recovery which are 
expressly prohibited,®? and subject to the writing requirements of the statute of 
frauds,®? these methods of conveyancing are probably still available in Florida. 
The most important common law methods are as follows: 


(1) The feoffment which was the usual method for transferring freehold 
possessory estates. The main requisite of this type of conveyance was 
the “livery of seizin” which was thought of as a delivery of the land 
itself. The “livery of seizin” requirement was in large measure a product 
of the early concept that seizin or possession was ownership. Modern 
notions of ownership or property rights apart from seizin had not yet 
developed. This rule is said to have been founded upon no sound con- 


. Some American cases, however, appear to have rejected the early English doctrine that a use de- 
clared on a bargain and sale deed is not executed because considered a use upon a use, the approach 
evidently being that for this purpose the deed of bargain and sale is to be considered the equivalent 
of the common law feoffment. Brown, Cases and Materials on Real Property (1941) 73. 

. Blake v. O’Neal, 63 W. Va. 483, 61 S. E. 410, 16 L. R. A. (n.s.) 1147 (1908). In this case a grantor did 
by deed “grant, bargain and sell’ certain land to a named trustee for his wife. The interest of the 
wife was held equitable so that the aid of a court of equity could be resorted to for its protection 
and enforcement. Two reasons were assigned. First, under the local statute of grants the word 
“grant” is effective to convey legal title to the trustee. Therefore, the deed in favor of the trustee 
was more than a bargain and sale and did not need the aid of the local statute of uses. Secondly, if 
the deed operated by way of bargain and sale under the statute the trust in favor of the wife was 
@ use upon a use and hence not executed. 

. Scott § 72; Rest. § 72. For initial difficulties in coming to this conclusion see discussion in Scott. 

. Lines v. Darden, 5 Fla. 51 (1853). 

. Bass v. Scott, 2 Leigh (29 Va.) 356 (1830); Blake v. O’Neal, 63 W. Va. 483, 61 S, E. 410 (1908); 
Redfearn, ibid. 

62. Florida Statutes, 1941 § 689.08. 

. Florida Statutes, 1941 § 689.01. 
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sideration of policy but simply a mental inability to conceive of a trans- 
fer of property rights apart from the physical thing itself. Livery of 
seizin was delivery of the thing itself and it was only that which could be 
handled and transferred.** No sound reason now exists for requiring a 
conveyance of title to be accompanied by a livery of seizin. 


(2) The “grant,” a writing under seal, was the approved common law method 
of transferring nonpossessory estates, such as reversions or remainders, 
and incorporeal interests, such as rents, profits and easements. All such 
interests were said to lie in grant rather than in livery since as to them 
no livery of seizin was possible. One qualification should be noted. The 
reversioner after a term for years could convey either by feoffment with 
livery of seizin with consent of the tenant or by grant.® 


(3) Lease was the method used where one having a larger interest in land 
wished to transfer a lesser nonfreehold estate. The common law required 
no writing or livery of seizin. The main requisite was an entry into 
possession by the lessee. Before that time he had no estate in the land 
but only an “interesse termini.’”®* The Florida statute of frauds now 
requires any term of more than one year to be created or conveyed by 
a written instrument signed in the presence of two subscribing wit- 


nesses,®? and by force of another statute any unwritten lease creates only 
a “tenancy at will.’ 


(4) Release and surrender. Release and surrender were available methods 
of transferring to one who aiready had an interest in the land. 


If the owner of an expectant estate such as a reversion or remainder, 
or the holder of a nonpossessory right such as that of a disseized owner, 
wished to transfer to one having an immediate estate in possession, it 
could be done by a release. No livery of seizin was necessary but the 
release had to be by sealed instrument and the transferee had to be in 


possession. An attempted release to a lessee who had not yet entered into 
possession was void. 


Surrender was the method by which an estate for life or years was 
transferred to the one having an immediate estate in reversion or re- 
mainder. For this method of transfer it was necessary that a merger 
result. No particular formality or livery of seizin was necessary but the 
transferor had to be in possession and the transferee had to have a 
higher estate into which the interest transferred could merge.® 


Equitable methods. Before the statute of uses equity would recognize and 
enforce a trust or use declared upon a transfer of the legal title by any one of 
the recognized common law methods of conveyance. In addition equity recognized 
two methods, not recognized at law, by which the holder of the legal title could 
without a common-law transfer subject it to a use in favor of a third person. 
These methods were the bargain and sale and the covenant to stand seized. 


The usual type of bargain and sale consisted merely of an agreement to 
transfer supported by a consideration. A mere recital of consideration ultimately 
became sufficient. No writing or particular formality was necessary. In most 
cases of bargain and sale it appears that the use was raised by the court of 


Fraser, Cases and Readings on Property (2d. ed., 1941) 203-213. 


3 
_ age a and Readings on Property (2d. ed., 1941) 291; Kirkwood, Cases on Conveyances (2d. 
1941) 1. 


Fraser, op. cit. supra, 212; Kirkwood, ibid. 

- Florida Statutes, 1941 § 689.01. 

. Florida Statutes, 1941 § 83.01. 

, op. cit. supra 292; Kirkwood, op. cit. supra 2. 
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chancery to give legal effect to an intent to transfer which would otherwise 
have no legal validity. It was hence a type of informal transfer, effective to 
transfer the equitable but not the legal interest.7° An intent to declare a trust 
was normally not involved. Any use expressly declared in a bargain and sale 
would be a use upon a use which was regarded as void by the chancery court 
before and for some time after the passage of the statute of uses.7! 


Requirements of a “covenant to stand seized” were an instrument under 
seal and that the covenantee be closely related to the covenantor either by blood 
or marriage. No formal words such as “covenant to stand seized” were essential. 
The main thing was the consideration of blood or marriage and if it was present 
a conveyance in the form of, but void as, a grant, feoffment or release, might 
be given effect as a covenant to stand seized.72 The use raised on a covenant to 
stand seized was for the most part therefore a mechanism employed by equity 
to give effect to an intent to transfer to a relative by blood or marriage although 
some formality required for a legal transfer was lacking. 


Effect of the English statute. By force of the statute of uses the bargain 
and sale, and covenant to stand seized, became recognized methods of conveying 
legal title to land. The addition of these two methods made conveyancing much 
more flexible and resulted in the ultimate discard of the feoffment. The latter 
appears never to have taken firm hold in this country although perhaps tech- 
nically still available as a method of conveyancing except where abolished by 
statute. 


The lease and release which is sometimes referred to as a third method 
under the statute does not exactly fall in that category. Rather such method of 
conveyancing was a combination of the bargain and sale under the statute of 
uses and the common law release. The combination was for a long time the chief 
means of avoiding the statute of enrollments’? but is now mainly of historical 
significance and never gained general employment in this country since the 
statute of enrollments was not taken over as a part of our common law." 


Under the Florida Statute. A statute of the Florida-Virginia type clearly 
preserves the conveyancing function of the original statute of uses. In effect 
our statute says that a deed of bargain and sale, covenant to stand seized or 
deed of lease or release shall, without a delivery of possession, be as effective 
to pass legal title as a feoffment with livery of seizin, provided seizin could be 
lawfully delivered at the time the deed was executed. Since, as already seen, the 
lease and release, so far as the statute of uses is concerned, really falls under the 
heading of “bargain and sale” its separate mention would appear unnecessary 
and but likely to cause confusion. Fundamentally then, the statute means that 
deeds of bargain and sale and covenants to stand seized, if executed in accordance 
with the requirements of the statute of frauds, are recognized methods of con- 


70. “The conveyance by bargain and sale was introduced before the statute of uses, and originated from 
an equitable construction of the Court of Chancery. A bargain was made, or a contract entered into, 
for the sale of an estate; the purchase money was paid, but there was either no conveyance at all 
of the legal interest, or a conveyance defective at law by reason of the omission Ry livery of seisin, 
or attornment: that court properly thought, that the estate ought in to belong to the 
person who paid the money, and therefore considered the bargainor or contractor as a trustee for 
him.” 2 Sanders, Uses and Trusts (2d. Am. ed., 1855) 53. 

. Scott, op. cit. supra § 71. 

. 2 Sanders, op. cit. supra 97; Kirkwood, op. cit. supra 2. 

. 27 Henry VIII c. 16. This statute was passed contemporaneously with the statute of uses to eliminate 
the secrecy and informality that would prevail if unwritten bargain and sales were recognizec as 
legal methods of conveyancing. The statute invalidated any bargain and sale of a freehold which 
was not in writing under seal and duly enrolled and recorded. It did not apply to a bargain and 
sale for a term of years or to any of the common law methods of conveyance. Therefore, if the owner 
of the freehold wished to transfer it without recording he first bargained and sold a term for years 
to the grantee. The statute of uses executed this thus putting the grantee in “possession” and vesting 
him with legal title of the term. The bargainor then “released” the reversion to the bargainee. Only 
the bargain and sale for a term derived its force from the statute. The release rested entirely upon 
the common law. See Williams, Real Property, (24th ed.) 230. 

Bordwell, op cit. supra 478, 
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veying legal interests in land. Livery of seizin is not essential.*> Since covenants 
to stand seized require a consideration of blood and marriage it is evident that 
they can operate only in a very narrow orbit and cannot be used in the ordinary 
commercial transfer between strangers. A reference to statutory’® and printed 
deed forms will disclose that they recite a consideration and that the grantor 
has “granted, bargained and sold” to the grantee. This means that our ordinary 
deed for the conveyance of an immediate freehold interest in land is a deed of 
bargain and sale, made in writing and signed in the presence of two subscribing 
witnesses as required by the Florida statute of frauds, and made effective by 
operation of the Florida statute of uses.77 But while this is the concept of Florida 
conveyancing most frequently announced by the Supreme Court it has also said 
that the statutes prescribing the requirements and form of deeds*® are in the 
nature of a statute of grants which makes effective a deed in accordance with 
its terms without regard to livery of seizin or the statute of uses.79 Apart from 
this latter approach, if the interest transferred is incorporeal or nonpossessory, 
such as, a reversion or remainder, the Florida type of deed could operate either 
as a common law grant or a deed of bargain and sale under the statute of uses. 
Whether it is treated as one or another could make a considerable difference 
as to a trust expressly declared. A trust declared in a bargain and sale would 


be a use upon a use, not executed though passive. It would be otherwise as to 
a passive trust declared in a grant. 


e. TYPES OF INTERESTS 


The English statute of uses not only executed uses, and added new types 
of conveyances but it also added new types of legal property interests to the 
common law system of estates. Under the statute it was held that where an 
interest (previously cognizable in equity) was created by way of a use which 
was executed a corresponding legal interest passed to the usee. Equity recognized 
use interests which corresponded to the common law estates but it also recog- 
nized several types of interests which had no counterpart in the common law 
property system. These were the “springing use” which permitted a use interest 
to be created to commence in the future without the limitation of a preceding 
freehold estate to support it, and the “shifting use” which permitted a use 
interest to take effect in defeasance of a prior interest or by way of a fee 
after a fee. The statute countenanced these types of interests as legal interests 
where they were created by bargain and sale or covenant to stand seized or by 
an express declaration to uses, which were executed, upon a common law con- 
veyance of the legal title. It did not reach or authorize future and shifting in- 
terests of the types mentioned which were attempted to be created directly, and 
not by way of use declaration, in common law conveyances not operating under 
the statute of uses.8° This technical restriction on the creation of executory 
interests has been in great measure removed by the judicial tendency to sustain 
such limitations by treating the conveyance as a bargain and sale or covenant 


to stand seized, if the appropriate consideration is present, regardless of the 
professed form the conveyance seeks to take.%! 


75. Skinner Mfg. Co. v. Wright, 56 Fla. 561, 47 So. 931 (1908); Vincent v. Hines, 79 Fla. , 84 So. 614 
(1920); Scott v. Fairlie, 81 Fla. 446, 89 So. 128 (1921); Reid v. Barry, 93 Fla. 849, 112 oy ” 846 (1927) ; 

Farrington v. Green, 94 Fla. 457, 113 So. 722 (1927); Livery of seizin or possession must be distinguished 
from ‘“‘delivery’” of the instrument of conveyance which is still essential under the modern law of 
conveyancing. Parker v. Safford, 48 Fla. 290, 37 So. 567 (1904). 

. Florida Statutes, 1941 § 689.02. 

. See cases supra note 76. 

. Florida Statutes, 1941 §§ 689.02, 689.04. 

- Newman v. Equitable Assur. Soc., 119 Fla. 641, 160 So. 745 (1935). 

. See Bordwell, Repeal of The Statute of Uses (1925) 39 Harv. L. Rev. 466. 

- Caulk v. Fox, 13 Fla. 149 (1870) (instrument transferring freehold to take effect in future may be 


construed and sustained as covenant to stand —. rather than as a feoffment which it professes 
to be); 2 Tiffany, Real Property (3d. ed., 1939) §358. 
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A statute of uses of the Florida-Virginia type can probably be construed 
to permit legal interests corresponding to springing and shifting uses to be 
created by deed of bargain and sale or by covenant to stand seized. To go beyond 
that requires a disregard of the limits of its language, or a conclusion that the 
English statute of uses is in force here to reach situations not covered by the 
local statute. Thus without applying the English statute it would be difficult 
to say that a springing or shifting trust interest expressly declared is converted 
into a corresponding legal interest, or that you can have springing and shifting 
interests (whether declared by way of trust or not) in conveyances such as 
feoffments, grants or releases which operate entirely as common law convey- 
ances.2 Yet it is generally conceded that the recognition of springing and shift- 
ing uses as types of legal future interests has added a needed flexibility to our 
property law and that the position of such interests should not be made uncertain 
or limited by doubts and questions of the character suggested. As a matter of 
sound policy, on the legislative but perhaps not the judicial level, if legal 
springing and shifting interests are to be recognized it should not depend upon 
the type of conveyance or whether the attempted creation was by way of use 
or directly. 


In dealing with future interests of the character of springing and shifting 
uses the Florida court has indulged in no extended discussion of the problems 
presented by our statute of uses or the question of whether the English statute 
is to be regarded in force in Florida. It has, however, made several pertinent 
decisions and statements. An early Florida case holds that a conveyance to take 
effect in the future will be sustained if it can be construed as a covenant to 
stand seized.8? In several more recent cases it was held, without indication of 


whether the statute of uses was relied on or not, that a deed for a consideration 
providing for the grantor’s retention of possession for life is immediately 
operative to pass title to the grantee subject only to a life estate in favor of 
the grantor.54 However, in the very recent case of Weed v. Knox,® the grantees 
in a deed reserving a life estate to the grantor were referred to as “remainder- 
men,” thus negativing the theory of a springing use. This is an approach taken 
by many cases from other jurisdictions and reaches a practical result, but it 
ignores the common law rules which precluded the creation of an estate of 
freehold to commence on the grantor’s death or an immediate conveyance of 
the fee subject to a reserved life estate in favor of the grantor.’* Therefore, 
many authorities prefer to sustain a conveyance of an interest to commence in 
enjoyment upon the grantor’s death as creating a springing use under the 
statute of uses.§7 
f. CONCLUSION 


The Florida situation with reference to the statute of uses is not entirely 
satisfactory. Too many important questions are left open, and the answers com- 
pelled by the law as it stands are not always the best. Some of the problems can 
be satisfactorily and soundly handled by judicial interpretation, others cannot. 
Overall remedial and corrective legislation appears to be highly desirable. In 
the meantime the best stop gap approach seems to be to regard the English 
statute of uses in force here. The English statute, and the decisions under it, 


82. See, however, Ocheltree v. McClung, 7 W. Va. 232 (1874), indicating that such a statute does not 
preclude creation of shifting uses made admissible as legal type of interests by the statute of uses 
and that types of future interests recognized are those under statute of uses. 

. Caulk v. Fox, 13 Fla. 149, 160 (1870) (A marriage settlement making a transfer to take effect upon 
subsequent marriage was held valid as a covenant to stand seized although it would have been invalid 
as a common law conveyance.) 

Parrish v. Robbirds, 146 Fla. 324, 200 So. 925 (1941); Daniels v. Mercer, 105 Fla. 362, 141 So. 189 (1932). 

. 27 So. 2d. 419 (Fla. 1946). 

. 2 Tiffany, op. cit. supra § 359. These rules were that an estate could not be made to commence in 
— and that a person could not in one transaction dispose of his former estate and acquire an- 
other one. 

Idid. 
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will give us a well rounded and settled body of law to deal with situations not 
clearly covered by the Florida statute or Florida decisions. 


The problem of execution of passive trusts will be solved in great measure 
simply by a judicial determination that the execution features of the English 
statute are applicable. The court could not however, without getting over into the 
realm of legislation declare executed a passive trust of personalty or a use 
upon a use. Yet it is evident that if the policy to execute passive trusts is pres- 
ently sound it should extend to all passive trusts, at least those expressly de- 
clared in writing.®® This extension is an appropriate step for the legislature. 


As far as methods of conveyancing are concerned the results reached under 
the Florida statute of uses are in most instances not too bad. It makes available 
a written deed operating in a modern way without delivery of possession. But 
why we need the complex and outmoded language of the Florida statute of uses 
to express the simple modern notion that interests in land can be created and 
transferred by written deed without a delivery of possession is not capable of 
explanation except by way of giving an historical account. The necessity for the 
distinctions between feoffments, grants, releases, bargains and sale and cov- 
enants to stand seized have long since passed and the statute serves but to per- 
petuate them unnecessarily. Why not make it clear that there is but one form 
of single conveyance, to wit, a statutory one? Also, why not put to rest the 


question of whether the doctrine of tortious feoffment is to be recognized in 
this state? 


A clear judicial recognition that the statute of uses is in force in Florida 
will go a long way towards putting legal future interests in the nature of spring- 
ing and shifting uses upon a solid footing. However, a judicial recognition of 
such interests in situations not within the terms of the English statute of uses 
- could well be characterized as judicial legislation. Therefore, there should be 
express legislative recognition of the legal status of the future interests of the 


types mentioned whether they are created in a way to be within the terms of 
the statute of uses or not. 


In furtherance of these suggestions it is believed that Florida should repeal 


its present statute of uses and adopt a new statute or series of statutes which 
state in clear simple terms that: 


1. Interests in land can be created and transferred by the execution and 
delivery of a written instrument meeting certain requirements without regard 
to delivery of possession or seizin or whether it can be delivered at the time. 


2. Any type of legal interest can be created which was recognized at 
common law or under the statute of uses so long as it is not expressly prohibited 
by statute or common law restrictions, such as the rule against perpetuities. 


3. Any express written trust which is or has become passive shall be 
executed without regard to whether the subject matter is realty or personalty 
or the trust is by way of a use upon a use. Perhaps this should be accompanied 


by some legislative standards for determining when a particular trust is active 
or passive. 


88. Oral trusts, and constructive and resulting trusts raised by operation of law should probably not be 
executed though passive. In most of these cases there will be questions of law and problems of proof 
He a should be judicially determined before title is declared to be in the cestui. See Scott, On Trusts 
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ESTATE TAXES AND HOMESTEAD PROPERTY 


By MONTAGUE ROSENBERG, of the Miami Beach Bar 


Recent decisions of the Supreme Court and other taxing authorities have 
indicated the evolvement of what may be called a national public policy for a 
uniform system of the incidence of gift, estate and income taxation. This is 
indicated by the uniform taxation of all estates whatever may have been the 
peculiarities of local law of its creation whether community property, estates 
i the entireties, marital rights, dower, courtesy or whatever the rights may 
lave been. 


This is clearly indicated by the language of the Internal Revenue Code. 


“The value of the gross estate of the decedent shall be determined by 
including the value at the time of his death of all property, real or 
personal, tangible or intangible wherever situated, except real property 
situated outside of the United States. ... To the extent of any interest 
therein of the surviving spouse, existing at the time of the decedent’s 
death as dower, curtesy, or by virtue of a statute creating an estate in 
lieu of dower or curtesy.” I. R. C. § 811. 


‘ 


*, . . The effect of the provision is to require the inclusion of the 
full value of the property, without deduction of the value of the interest 
of the surviving husband or wife, and without regard to the time when 
the right to such an interest arose.” Reg. Sec. 81.14. It is immaterial 
that the property subject to the marital right is neither deemed an asset 
of the estate nor administered as such under local statute. Louis M. 
Faber Estate, 40 BTA 1070; v. Reinecke, 130F (2d) 350 cert. den. 317 
US 684. There may not be excluded from the gross estate an amount 
payable upon death pursuant to an antenuptial agreement in lieu of dower 
or statutory rights. Empire Trust Co., 35 BTA 866, aff’d 94 F(2d) 307. 


(Rabkin and Johnson E4, Sec. 5, Page 918.) 
A clear picture of the nature of homestead property exemption is given 
in the Tax Court decision of Charles E. Bedford, CCH Dec. 14,746 (1945.) 


Here the petitioner had filed a gift tax return based on a deed of homestead 
property at 1430 Lakeway, Palm Beach, Florida. This deed was joined in by 
his children and their wives porporting with petitioner to convey the property 
to petitioner’s wife. The value of the homestead was $60,000., 


Various computations were made of the gift tax value on an actuarial basis 
of the interests conveyed. The Tax Court said that a decision must be made for 
the petitioner if the petitioner could not make such a gift. The Court said: 


“The Constitution of Florida provides for and defines a homestead. 
A homestead is exempt from forced sale for most debts of the owner. 
The exemptions inure to the widow and heirs of the owner. The owner 
must be the head of a family residing on the property. The Constitution 
states how the property may be alienated. A statute of the state provides 
that the homestead shall descend as other property, except that if the 
decedent be survived by a widow and lineal descendants, then the widow 
shall take a life estate in the homestead, with vested remainder to the 
lineal descendants in being at the time of the death of the decedent. 

The question here is whether, under the circumstances of this case, 
the petitioner gave to his wife the entire fee in the homestead property 
which he owned. The courts of Florida have repeatedly held that home 
stead property can not be divested of the characteristics which attach 
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to it under the Constitution and statutes of Florida, except in the ways 
provided in the Constitution and statutes. One of the purposes of home- 
stead property is to protect the heirs of the head of a family against any 
attempted transfer of the homestead real estate not contemplated by the 
Constitution. If the husband were permitted to transfer the homestead 
property to his wife, the property would automaticaiiy cease to be home- 
stead because only property which is owned by the head of a family meets 
the Constitutional definition. The Supreme Court of Florida has said 
that any attempted transfer of homestead property from a husband to 
his wife, without consideration, while a child of his is living, is void 
since it is not the kind of a transfer contemplated by the Constitution. 
Norton v. Baya, 88 Fla. 1, 102 So. 361; Jackson v. Jackson, 90 Fla. 563, 
107 So. 255; Church v. Lee, 102 Fla. 478, 1386 So. 242. The Court, in 
Norton v. Baya, supra, said: 


* * * Where there is a child or children of the husband, who is head of 
the family, homestead real estate may not be conveyed by deed made by 
the husband to the wife. In such circumstances an instrument purporting 
to be a deed from the husband to wife is void. Byrd v. Byrd, 73 Fla. 322, 
74 So. 313; Thomas v. Craft, 55 Fla. 842, 46 So. 594, 15 Ann. Cas. 1118. 
The reason for this rule is that homestead exemptions “inure” to the 
“heirs,” infant or adult, of the owner of the homestead, as well as to the 
widow. Section 2, art. 10 Const. The “heirs” of the homestead owner, 
as well as the owner and his wife, if he has one, have an interest in the 
homestead real estate that can be “alienated” only in the manner provided 
by the Constitution. Sections 1, 2, art. 10, Const. Hutchinson v. Stone, 
79 Fla. 157 84 So. 151. And the homestead rights of the “heirs” of the 
head of the family may be affected to their detriment if the homestead 
owner conveys his homestead real estate to his wife.” Rawlins v. Dade 
Lumber Co., 80 Fla. 398, 86 So. 334. 


“Later in Church v. Lee, the same Court said that a deed executed 
by a husband and wife to the wife, attempting to convey the homestead 
property, was prima facie void as against the vested interests of the two 
children who survived their father, and “that such deed, under the Con- 
stitution and statutes of this state, was ineffective to transfer the fee- 
simple title; that such attempted “alienation” merely left the title to the 
homestead substantially where it was before, without divesting it of its 
character as a homestead.” 


The Court further said that the joinder of the children did not make the 
deed any more effective and that it could not be determined until the peti- 
tioner’s death who his heirs would be. The decision above quoted clearly explains 
the nature of the homestead estate in Florida and that such a homestead inures 
to the widow and children; that it passes in a constitutional manner and cannot 
be said to descend to the heirs but only passes by the peculiar species of title 
created by the Florida constitution. 


The authors of CCH Federal Inheritance Estate and Gift Tax Reporter 
1946 at Sec. 3405.65 say the following: 


“Under the conjunctive clauses of Section 402 (a) of the Revenue Acts 
of 1916-1924 inclusive, which require property to be subject to payment of 
debts, subject to the payment of administrative expenses and subject to 
distribution as part of the estate, it would appear that in most states where 
the homestead exemption exists, the homestead would not be subject to 
tax. While the Bureau has issued no published rulings in practice, it. 
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has actually exempted homesteads, as for example, in the States of Minne- 
sota and Florida and probably in other States also. For a typical de- 
cision of the State Courts see In re McDougall, 200 N. W. 353, and In re 
Murphy, 146 Minn., 418,179 N. W. 728. Under the Revenue Act of 1926 
and under the Code the question cannot arise as a matter of construc- 
tion since the conjunctive clause is omitted but it does not yet appear 
established by any precedent that homesteads can validly be taxed. See in 
this regard section 81.3 at (3319 and Sec. 81.13 at 3391, ante-—CCH.” 


The danger in this type of reporting is shown by the fact that in an earlier 
section the authors quote many cases contra which were decisions under the 
earlier law requiring property to be subject to payment of debts and admin- 
istrative expenses and subject to distribution as part of the estate. Notable 
among these cases which we believe are not pertinent under the present law are 
Henderson v. U. S. 37-1 USTC Sec. 9146; Helburn v. Ballard 36-1 USTC 
Sec. 9250. 


“In a number of cases it was contended that the dower interest was not a 
part of the gross estate because it was not a transfer by decedent. The contention 
has been overruled and the constitutionality of the tax sustained on the ground 
that there was sufficient transfer through the cessation of the decedent hus- 
band’s estate and the beginning of the widow’s life estate. Prior to that time, 
the widow had only the right to have such an estate begin upon the death of 
the spouse (1918 and 1926 Acts construed).” 


U.S. v. Waite et al., Exrs., (CCA-8) 1 USTC 405, 33 Fed. (2d) 567. Cert. 
denied, 280 U. S. 90A. 


Crooks v. Hibbard, Admx., (CCA-8) 1 USTC 405, 33 Fed. (2d) 567. 
McMullin, Exrx, 20 BTA 527, Dec. 6248. 


A number of Board of Tax appeals decisions which are frequently cited 
as holding that homestead properties are not to be deducted from the gross 
estate for the purposes‘of estate taxation, upon close examination reveal that 
the direct question of homestead is not involved and that only other species of 
marital rights are involved. Among these are estate of Louis M. Faber, 40 BTA 
1070, holding that a widow’s allowance is includable in the gross estate. This 
case cites the estate of N. G. B. Dodge 40 BTA 209 in which the Court said 
of the Federal Estate Tax that it is a tax “on the interest of the decedent 
which ceases by reason of death .. . if there is such a ceasing ... such a 
shifting of economic benefits the Federal Estate Tax comes into play.” 


To the same effect is the case of the estate of Leonard S. Waldman 46 BTA 
291 where it was held that item set off to decedent’s widow under New York 
Law are included in and not deducted from the gross estate for estate taxation. 


In the case of estate of Laura Nelson Kirkwood, (1931) 283BTA 955 it was 
held that the inclusion of the value of the decedent’s homestead in the gross 
estate was approved without citation of authority. This transfer, however, was 
the subject of specific devise which in States like Florida is not permitted. 
The Tax Board further held that to determine whether there has been a transfer 
within the meaning of the Federal Taxing Statutes imposing a tax on the 
transfer of the decedent’s net estate the State Law is inapplicable. 


In E. M. Hurlbut 33 BTA 868, which was an income tax case seeking to 
assert transferee liability against the heirs by virtue of their succession to 4 
one-half interest in Texas homestead which under Texas Law is subject to a 
life estate of the wife, the Tax Board develops an interesting theory that a 
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homestead is a lien. Page 870. Although the Board further held that exclusive 
of the homestead right there were liens sufficient to absorb all of the value in 
favor of the heirs. The Board said: 


“Respondent has failed to show any value in said homestead interest above 
the value of subsisting liens and encumbrances held against it. Without showing 
the velue of the assets received, there can be no transferee liability.” 


Aside from the incidence of Estate Taxation on the whole value of homestead 
property which seems to be the trend of current judicial decision, and to which 
we will advert in more detail later, the questions of homestead property under 
statutes like the Florida Statute involve some very serious questions of valua- 
tion. The Florida Statute provides no limitation on the value of homestead 
property. The only limitations being one-half an acre in city property and 
160 acres in rural property. By Florida decisions it is also established that 
the homestead may include the business house of the owner. 


Let us assume a homestead in an ocean front hotel property of a value of 
$3,500,000 a not unlikely value in Miami Beach, Florida. 


In such circumstances assuming a young widow and children, the widow 
would be entitled to a life estate in the property; the value of which life estate 
must necessarily be deducted from its valuation for estate tax purposes. 


Assuming that the Supreme Court of the United States will deem it is not 
bound by state decisions creating homestead estates it is highly improbable 
that the Supreme Court is going to recognize any such life estate but in view 
of the decisions pointed out in the Charles E. Bedford, supra, to the effect 
that the homestead estate cannot be alienated even with the consent of the 
heirs the problem presents a very difficult one of construction. 


Although there is considerable force to the argument that homestead rights 
should perhaps be protected from direct lien for taxes owed by decedent, 
ie, income tax lien; in view of the $60,000 basic exemption granted from a 
state taxation, it seems highly improbable that in a direct test the Federal 
Courts will enlarge the exemption granted by the Federal Statute. This is 
particularly so in view of the congressional intent evinced in recent acts sub- 
jecting the whole of community property to estate taxes. 


It is of course arguable although we believe the Courts will pay scant at- 
tention to any such argument that homestead property is not really property of 
the decedent and is actually property of another, i.e., the widow and heirs. 
For a case involving these inferences as concerns the wife’s separate statutory 
property and her homestead property see the opinion of.the District Court in 
Bechtol v. Larson (1939), 39-2 USTC 9718 as also Tower Production Company 
v. Jones (District Court Oklamoha 1942) 42-2 USTC 9568 upholding the right 
of injunctive relief against distraint and levy on property not belonging to 
the taxpayer. See Cannon v. Nicholas, 35-2 USTC 9672 enjoining levy on 
insurance policy where under Colorado law wife’s vested interest is not subject 
to husband’s taxes. 


In the opinion of the Supreme Court, upholding the constitutionality of 
taxing the full value of community property to decedent, Fernandez v. Wiener 
(1945) 45-2 USTC Sec. 10239 at page 8323, the Court said: “The cessation of 
these extensive powers of the husband even though they were powers over 
property which he never ‘owned’ and the establishment in the wife of new powers 
of control over her share, although it was always hers, furnish appropriate 
occasions for the imposition of an excise tax.” 
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Case Comments 


DOWER—EXECUTION AND SHERIFF’S SALE AS BAR.—The appellant sought to 
assigned in lands sold during her husband’s lifetime under an execution and shesiff’s ay ce — 
a judgment against him. HELD: The sale under the execution was a complete bar to all dower 
rights of the wife. Judgment affirmed: In re Hester’s Estate, 28 So. 2d 164. 


It is interesting to note that this decision changes the law of Florida with respect to an 
sale barring a claim for dower. At the common law a judgment rendered aim the Seena an 
satisfied from lands of which he was then seized did not act as a bar to the suit by the wife to have 
her dower assigned from those lands.? It was established in Walker v. Close that Florida follows the 
— to dower, been changed by statute.* In some states the very de- 
parture from the common law effec y the Hester’s Estate case for Flerida h: 
by act of the legislature.‘ 


At the time of the execution and sale the wife’s right to dower was, of course, inchoate and did not 
become vested until the husband’s death. The court states in the principal case that the right of 
dower being inchoate, it was extinguished when the sheriff’s deed was made, as was all of the husband’s 
title and right in the land. This same inchoate dower interest which is thus held to be extinguished 
under an execution and sheriff's sale, is preserved under the law of Florida when the sale is made by 
= husband's legal guardian, despite the fact that the guardian’s sale has been approved by judicial 
order. 


The court, as a further basis for its decision in the Hester’s Estate case, reasons that the “right of 
dower” (dower statute?) in a case such as this ‘‘is in pari materia with and must be read in connection 
with the judgment lien statute ...”* The dower statute itself merely provides that the widow shall 
have dower in “the real property owned by her husband at the time of his death, or which he had 
before conveyed, whereof she had not relinquished her right of dower.’’? In Roan v. Holmes the court 
said that the purchaser during the husband’s lifetime at a forced sale to satisfy a judgment was in 
the same position with regard to dower as one to whom the husband had voluntarily conveyed the 
property, which would bring such sales within the language of the dower statutes. Indeed, in Pingree 
vy. De Haven the Florida Supreme Court expressed it as being ‘“‘well settled that a sheriff’s deed does 
not divest a widow of her inchoate right of dower.”* However, the court now purports to find from a 
consideration of the dower and judgment lien statutes together that the status of such purchasers is 
quite different; that the purchaser at an execution sale obtains more than a purchaser from the hus- 
band. Could it be that since the legislature has seen fit to alter dower from a life estate as it existed 
at the common law, to a fee simple estate in the husband’s lands,® the judiciary has seen fit to alter 
the common law rule that a sheriff’s sale under a writ of execution does not destroy the wife’s right 
to dower? It seems probable that this is the real reason for the courts conclusion, rather than the 
reasons suggested in the opinion. In view of the enlargement of the widow’s estate, the court’s decision, 
although possibly an example of judicial legislation, appears to be socially desirable. However, the 
proper method would have been to obtain the result through an act of the legislature. 


J. CARTER PERKINS, 
Stetson University Law Review Board. 


DOCTRINE OF SOVEREIGN IMMUNITY CHALLENGED—CITY OF AVON PARK v. GIDDENS.—The 
American perversion of the old maxim, that the “King can do no wrong’, is a conception of public 
irresponsibility against which ones moral sense rebels. That government is above the law is a notion 
that is hardly consistent with the doctrine of supremacy of the law, which has for so long been taken 
as a basic tenet in our democratic faith. Yet this ancient immunity extended down to governmental 
functions of a municipality has always obtained in this state in all its rigor. There is no legal responsi- 
bility in tort on the part of governmental bodies for injury to the person or damage to the property of 
the individual citizen resulting from governmental, non-proprietary functions.1 


On November 15, 1946, the Florida Supreme Court affirmed an excellent decision of Circuit Judge 
Barns in “City of Avon Park v. Giddens’, 27 So. 2d 825. This decision is to be highly commended insofar 
as the Florida Supreme Court recognizes that the injured party should have some redress despite the 
fact that the injury resulted from action taken in pursuit of a governmental duty. It has not been 
flattering to our jurisprudence that notwithstanding the enormous expansion of governmental functions 
and the risk to persons and property that attend them, our courts have so rarely been able to provide 
redress for injuries because of the potency of the sovereign immunity doctrine. In the case of ‘City of 
Avon Park v. Giddens”, recovery of $25,000 was allowed for the injuries sustained by Roger Giddens, 
an eight year old boy. Giddens was struck on the side of the highway by a defective city automobile, 
driven in performance of a governmental function, by a policeman enroute to assist the police chief 
bring in a prisoner. The policeman lost control of the automobile when he passed over a dip in the 
highway at excessive speed. 


REDFEARN, WILLS AND ADMINISTRATION OF ESTATES IN FLORIDA (2d ed., 1946) S 252; Roan 
¥. Holmes, 32 Fla. 295, 13 So. 339, 21 L.R.A. 180 (1893); Pingree v. De Haven et al, 90 Fla. 42, 105 
So. 147 (1925); 5 Ency. Dig. Fla. Repts. S 7. 

BLACKSTONE’S COMMENTARIES ON THE LAW (ed. by Bernard C. Gavit, 1892) p. 297; TIFFANY, 
REAL PROPERTY (3d ed., 1939) S 511; 14 Cyc. 950; 28 C.J.S., Dower S 63. 

98 Fla. 1103, 125 So. 521 (1929). - 

Iowa Code, S 11990; Sturdevant v. Norris et al, 30 Iowa 65 (1870). 

Colvin v. Enwer et al, 97 Fla. 48, 119 So. 148 (1929). 

28 So. (2d) 164, 165. 

F.S.A. 731.34. 

Note 1. 

Note 7. 


Orgeron v. Louisiana Power & Light Co., 140 So 282. 
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The big questions now are: What is the future of sovereign immunity in Florida? Are we still going 
to resort to the old doctrine? Does there exist a corresponding benefit to society which warrants the 
continuation of this doctrine? And are such limits founded upon sound reason and policy? 


The major premise that municipal corporations and other units of local government are immune from 
liability find their immediate judicial parentage in ‘‘Russell v. Men of Devon’, an early English Case.” 
The rule of this case was adopted in the country, and after Stare Decisis had done its work, the doctrine 
of sovereign immunity evolved as the result in most states today. This doctrine was extended down to 
local governments which are far from sovereign, and it seems clear that the idea of sovereign immunity 
has no proper place in the life of a municipal corporation. “Many legal commentators have questioned 
the right of these municipal Leviathans to immunity for the torts of their servants’. Yet this doctrine 
is deeply rooted. It is so strong that a municipality cannot legally agree to indemnify an officer for 


liability he may incur in his individual capacity while acting for the municipality in the performance of 
a governmental function.‘ 


Municipal immunity has been restrained largely as a result of fear of excessive tort burden and of 
administrative abuse. The public has somehow tolerated the immunity rule because although these 
fears have never been proven justifiable, they have, on the other hand, never been proven to be baseless. 
Immunity has been upheld by fear since its inception and has itself prevented the accumulation of 
complete factual evidence of what the results of unlimited tort liability would be. Some think with fear 
that municipalities might not be able to continue governmental functions because of the possible ex- 
haustion of public funds in discharging judgments. Some feel that the public coffers should not be 
depleted because of errors of omission or commission made while the municipality is acting to benefit 
the population as a whole. But all these fears and grounds for allowing this doctrine appear to be 
groundless or subject to extinction through the use of insurance. Consequently it is contended that 
the doctrine of sovereign immunity should be abolished in Florida. 


Today the manifold -activities of local government are so close to the lives of all the people of the 
country and the functions performed are so broad and far reaching in their scope that the modern 
municipality is, in effect, a great public service corporation, catering to the needs of the entire pop- 
ulation. Government now is conceived as a method of promoting the good life among those who are 
joined together in its support. In any case, the people need police protection, fire protection, sewage 
removal and disposal and myriad other services, the performance of which may result in the commission 
of torts. The municipalities have vast power, and should have, if not commensurate responsibility, at 


least sufficient liability to protect citizens and spread the risk. Courts should refuse to cloak govern- 
mental functions with the pallium of sovereign immunity. 


The advent of the motor car has made strikingly manifest the incongruity of holding municipalities 
responsible for torts committed in a proprietary capacity while leaving them immune in the larger 
number of torts. It is difficult for a pedestrian whose skull is fractured by a publically-owned automobile 
operated negligently to appreciate the fact that he has no recourse against the municipality owner, 
because the motor vehicle was being operated at the time of the accident in a governmental capacity, 
particularly when he is told that he might have recovered had he been struck by the same car the 
day before when it was operated in a proprietary capacity. In many instances the pedestrian will quickly 
discover that while he may sue the driver, the judgment he will recover is quite an empty one. These 
distinctions, of course, are incomprehensible to the average layman. His injury is the same whether 
he was damaged by a municipal fire truck or by a negligently driven municipal passenger bus. He 
thinks only in terms of the obvious principle that, in human society, acts involve consequences, and 
consequences involve responsibility. Indeed in the light of abstract justice it is hard to rationalize the 
immunity of a municipality which has been guilty of a negligent act for which a private concern 
would be liable. The nature of the act resulting in the injury and not the nature of the capacity in 
which the act is performed should determine liability. 


As suggested above, to break gdown the fears, giving rise to the doctrine of soverign immunity, tort 
liability insurance could be carritd with three distinct benefits to be derived by the municipality: (1) 
payment of large and- unexpected losses by the insurance carrier, (2) more accurate budgetary estimate, 
and (3) relief from all legal work and expense. In addition, it obviously enable the spreading of the 
tisk in return for a definite sum. Alternately, the legislature might aid the courts by imposing complete 
municipal liability limited by statute to the recovery of actual monetary damages. Distribution of damage 
paid would be far more in accord with the demands of justice and public policy. Statistics show in 
many surveys, including studies in New York, Boston, Madison, Los Angeles, and many Virginia cities, 
that fears of financial ruin if this doctrine is extended are unfounded.® 


The decisions of Judge Barns and the Florida Supreme Court in the “City of Avon Park v. Giddens” 
have made an effort to escape this harsh doctrine. They have striven to keep the law abreast of the 
modern city and its multifarious activities, perhaps realizing the great difference between today’s 
municipalities and those that existed when the immunity doctrine was being deeply entrenched in the 
law. In the functioning of the agencies through which these new local governments operate, there must 
necessarily be loss and expense, but such burdens ought to be borne by the whole community rather 
than by the innocent individual upon whom the loss accidentally falls. It would be preferable for the 
legislature to impose wider tort liability on its creatures, the municipalities, by statute. However, it is 
routine for the laws providing for the organization of such units to grant them capacity to sue and 
be sued and thus, without the interposition of legislature, the courts could repudiate the immunity 
tule as our own Supreme Court appears to have done in the principal case by holding them liable for 
injuries resulting from governmental as well as proprietary operations when they are at fault. The 
dissatisfaction many courts have felt with this rule is clearly indicated by the Wisconsin Supreme 


2, Russell brings action the Co. of Devon to recover for an injury done to his wagon in consequence 
of a bridge being out of repair. It was held that no action would be by any individual against the 
inhabitants of the country. One of the big reasons for this was lack of funds in County of Devon. 
100 Eng. Rep. 359. 

. The law and Administration of Municipal Tort Liability, G. A. Warp 28 Va. L.R. 360. 

- Kempster v. Milwaukee 79 N.W. 411. 

. Vol. 28 Va. Law Review Pages 376-378. 

54 Harvard Law Review 446-448, 452-54-56. 

Paige; The Adm. of Damage Claims in N. Y. Municipalities, Cities of Albany, Buffalo, Kingston, 
Oneonta, Rochester, Syracuse, Utica and Yonkers. 

David & Feldmeier, The Adm. of Pub. Tort Liability in Los Angeles 1934-1938. 

George A. Warp, Tort Liability Problems of Small Municipalities. 
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Court. in “Erickson v. West Salem’’,® where the court said, “If it were possible to permit the plaintiff 
to recover without doing violence to the established law, each member of the court would experience 


@ personal satisfaction, but unfortunately the law is so clear and well settled that we are compelled to 
affirm the judgment of the trial court’. 


The trend toward more strict imposition of liability for torts represented by the City of Avon Park 
case is reflected also in the growing refusal by the courts to exempt charities from liability for their 
torts. An excellent decision in Florida in the Good Samaritan case’? was followed by a strong, carefully- 
reasoned decision of the United States Court of Appeals for the District of Columbia in “President and 
Directors of Georgetown College v. Hughes’. In both of these cases the minority rule imposing tort 
liability on charitable institutions was deliberately adopted by the courts. 

The powerful grip of the doctrine of sovereign immunity has been loosened from the law of Florida 
by the court in the principal case. Indeed, it may develop that it has been thrown off completely. In 
any case, the court has taken a long step in the right direction. 


RALPH G. BAUM, 
Stetson University Law Review Board. 


Erickson v. West Salem (236 N.W. 579 1941). * 

Municipality is not liable for negligence of servants in maintaining and constructing sewer 
when relation between person injured and municipality is purely governmental. 
Nicholson v. Good Samaritan Hospital (199 So. 344 1940). 

The hospital which provided free hospitalization was not exempt from liability to pay patient 
for burns allegedly caused by negligence of nurse, because it was a charitable institution. 
President and Directors of Georgetown College v. Hughes (130 F. Ind 810 1942). Recovery by special 


nurse injured when knocked down by swinging door, violently pushed by student nurse, an employee 
at charitable hospital. 
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They Tell Me That 


George P. Raney, Jr., and A. B. 
Angle, Tampa attorneys, announce 
the formation of a partnership for the 
practice of law, with offices on the 
13th floor of the First National Bank 
Building, Tampa. They will retain the 
firm name of Raney and Raney, under 
which George P. Raney, Jr., and the 
late George P. Raney, Sr., practiced 
law for many years. The organization 
of the new partnership climaxed a 
friendship of many years between the 
two members. ° 

Announcement was made in Sara- 
sota of the formation of a law part- 
nership by Thomas W. Butler and Ed- 
win J. Kennedy, with offices of the 
Downey Building. Butler has been an 
attorney in Sarasota since 1936 when 
he moved from Punta Gorda. He was a 
State Legislator, city and county attor- 
ney in Punta Gorda. Kennedy, former 
captain in the army signal corps, saw 
combat in the South Pacific and was 
military governor of Kapyong province 
in Korea after the occupation. He is a 
member of the bar of the District of 
Columbia, New Jersey and Florida. 

The names of 14 successful appli- 
cants for licenses as practicing attor- 
neys in Florida were announced by 
the State Board of Law Examiners. 
They were chosen from the list of 32 
who took the state bar examination 
several weeks ago. The new attorneys 
are: James M. Crum of Fort Lauder- 
dale, Theobald Henry Engelhardt, Jr. 
of South Miami, Lewis M. Francis of 
Stuart, Daniel A. Fallat of Miami 
Beach, Max M. Isberg of Miami Beach, 
R. Bruce Jones of West Palm Beach, 
Erwin L. Langbein of Hyettsville, Md., 
Frank James O’Connor of Washington, 
D.C., Edwin Booth Foorman of Coral 
Gables, Albert Erwin Smith of Miami 
Beach, Alan C. Sheppard of Pensacola, 
Willis Graham Vander Veer of Coral 
Gables, Henry O. Wilson of Brandon 
and Jack F. Wayman of Jacksonville. 


Hotel GEORGE 


WASHINGTON 
300 Rooms with : 
Bath 


class operation. 
GARAGE in direct 
tonnection with lobby. 
RATES...from $3.50 


GARAGE 
RATES.. rom $3.00 


JEFFERSONES 
125 Rooms with 
Bath end Shower. 

modern... New 

Furniture and furnishings. 

Air conditioned Lebby 
Coffee 

directly connected with 


Hotel PENNSYLVANIA 
formerly The Royal Werth 
300 Rooms with Beths end Showers 
the hetel service 


Hetel GEORGE WASHINGTON 


200 Rooms with Baths ond Showers 
Open all the yeor. Radio ond every modem come 


GARAGE services, 
® Reasonable Rates Posted in Every Reem 
ROBERT KLOEPPEL MANAGEMEN? 


155 
KLOEPPEL 
Hotels in 
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JACKSONVILLE 
Hotel 
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| 
RATES....from $2.00 
WEST PALM BEACH 


FLORIDA STATUTES, 1941 


The State offers the following official legal publications 
prepared by the Statutory Revision Department 
of the Attorney General’s Office: 


Volume I, FLORIDA STATUTES, 1941 


containing the general statutory law of the state through 
1941, court rules, and constitutions of the United States 
and Florida; 


Volume II, FLORIDA STATUTES, 1941 


containing the history and revision notes and the annota- 
tions to the statutes, court rules, and constitutions con- 
tained in Volume I. 


Volume III, FLORIDA STATUTES, 1941 


containing helpful and useful matter, including the 
British Statutes in force in Florida, Whitfield’s notes, 
selected Federal laws in general use, and an index to the 
special and local laws of Florida. 


1945 Current CUMULATIVE SUPPLEMENT TO VOLUME I 


1945 Current CUMULATIVE SUPPLEMENT TO VOLUME II 


These volumes and supplements may be obtained NOW from the 
Secretary of State at the following postpaid prices: 


Volumes I and II to purchasers within the state—each $10.00 
(to purchasers out of the state—each $13.50) 


Volume III to purchasers within the state—$3.75 
(to purchasers out of the state—$4.50) 


1945 Cumulative Supplements to Volumes I and IIl—each $3.00 
(to purchasers out of the state—each $3.50) 


All publications of the Statutory Revision 
Department will be sold and delivered through 


THE SECRETARY OF STATE 
TALLAHASSEE 
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Glorida State Rar Association 


OFFICERS AND BOARD OF GOVERNORS 


JAMES BOOTH, President ROBERT M. BARTON, President, Junior Bar 
St. Petersburg : St. Petersburg 
LEWIS H. TRIBBLE, Secretary JULIUS F. PARKER, Past-President 
Tallahassee Tallahassee 
MEMBERS FROM THE FOLLOWING CIRCUITS: 
E. Dixie Beggs, Pensacola 9th. T. T. Oughterson, Stuart 
. Charles S. Ausley, Tallahassee 10th. Ed R. Bentley, Lakeland 
. W. Brantley Brannon, Lake City llth. George H. Salley, Miami 
. A. Lloyd Layton, Jacksonville 12th. F. Ewing Starnes, Ft. Myers 
. James M. Smith, Jr., Ocala 13th. Ralph A. Marsicano, Tampa 
. Cyril E. Pogue, Clearwater 14th. John H. Carter, Jr., Marianna 


. Catherine Carter, DeLand 15th. Thomas F. Fleming, Ft. Lauderdale 
. John A. H. Murphree, Gainesville 


PROCEEDINGS 
FORTIETH ANNUAL CONVENTION 


The Convention was called to order at 9:30 A. M. Friday, March 7, 1947. 
PRESIDENT BOOTH: The Convention will come to ordeg, this Fortieth 
Annual Convention of the Florida State Bar Association. 


We will all stand at this time, please, and have the invocation by The 
Reverend J. C. Frist, D.D., of Tampa. 


(The Assembly rose, and Reverend Frist delivered the invocation.) 
PRESIDENT BOOTH: At this time we will have the Address of Welcome 


by President Arthur Gibbons of the Tampa Bar; the President of the Tampa 
Bar, Arthur Gibbons. 


MR. ARTHUR GIBBONS, 
(President Tampa and Hillsborough County Bar Association.) 


MR. GIBBONS: It is a real pleasure for me to extend greetings to you from 
the Bar Association of Hillsborough County and to welcome you to Tampa. 


We are all exceedingly happy over the privilege granted us to entertain the 
Convention here, and we hope that this Fortieth Convention of the Associa- 
tion will go down as one of its most successful meetings. 


Our Committee, so ably headed by Ralph Marsicano, has labored hard to 
provide entertainment and to provide facilities for the meeting, and we hope 
that the entertainment does not interfere too much with business, and you will 
enjoy everything. 

Our President, Mr. Booth here, has, of course, arranged a splendid program 
for the meeting, and we have two very fine days ahead of us. 


There has been, however, one serious matter which has caused us in Tampa 
here a great deal of worry and embarrassment, and that has been the housing 
of the Convention, and, unfortunately, we have had to disappoint a great num- 
ber of members of the Bar who wanted to come here, and it is all because the 
Yankees that have been here evidently think the West Coast of Florida is a 
wonderful place, and they just won’t go home. 
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PRESIDENT BOOTH: It is certainly a great pleasure to have you talk 
here, and we are very glad to be here with you. 
Now, for a word of welcome from the City. 


MR. RALPH A. MARSICANO, 


(Assistant City Attorney, City of Tampa, Florida). 

MR. MARSICANO: Mr. President and fellow members of the State Bar. 
Mayor Hixon, has, unfortunately, been detained by another appointment, and 
has selected me as Vice-Mayor to represent him and extend a word of welcome. 

Appearing here in my various capacities, as the representative of the Mayor, 
and as General Chairman of the Convention Committee, I would like to ex- 
press the wish that you have a good time, and express the hope that the Con- 
vention be successful and accomplish many good things. 

I would like to add a word in defense, if I may, to this indefensible hotel 
situation in connection with this Convention. 

As you know, these Conventions are usually held in April, which is after 
the winter tourist season, when hotel space is available throughout the city, 
but, this year, of course, it had to be held earlier because the Legislature con- 
_ venes in April. So, we had to move it up to March and so, the State Bar came 
to the conclusion that it would not be held in a city on the East Coast, because 
the tourist season would still be held overs 

Then, the State Bar decided to hold its annual meeting in Tampa this year, 
and the local Bar passed upon the proposition, upon condition that the hotels 
in Tampa be first contacted to ascertain whether or not they had the capacity 
to handle the Convention, and we were assured that the hotels could, and that 
it would be taken care of by the Tampa Hotels, but, at that time we did not 
know that we were having a summer season throughout the winter all over the 
United States, and a strike situation developed, and it looked very much like 
we were going to have a very mild winter tourist season in Florida. In fact, the 
East Coast hotels were advertising in our Tampa newspapers. That was the 
situation when the commitment was made to take care of us. 

Since that time a lot of things have happened. 

John Lewis lost his case. 

A severe winter season set in, and the tourists started coming back to 
Florida, and instead of having a weak season, we on the West Coast have had 
an unprecedented winter tourist season. The town is bursting at its seams. 
The situation became desperate, and our Committee called in the hotel men, 
and had a meeting with the Hotel Managers’ Association, and took up these 
problems, and also formed a Committee which acted as a clearing house to 
handle these problems, and we have done the very best we could. 

I just want to assure you that we have done the very best possible, being 
your host. 


Now, I would like, in one of my other capacities, to make a few announce- 
ments. 


(Mr. Marsicano made several announcements. ) 


PRESIDENT BOOTH: Coming over from St. Petersburg, the Golden 
suburb of Tampa yesterday, or the day before yesterday, I was stopped on the 
bridge because of traffic, and I said to the man who had charge there, “I am 
late now to the Convention over there and I would like if you would let me 
out of this line to get across the bridge.” He said, “Well, who are you?” And 
I said, “Well, I am from the Sunshine City and I am President of the State 
Bar Association.” 

He said, “That don’t make a damn bit of difference,” and then, I said, 
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“Well, I will report this; I have a friend in Jacksonville, Robert Milam, who 
knows all the politicians, and he knows what to do up in Tallahassee, and he 
is one of the outstanding lawyers of Florida, a past president of the Florida 
State Bar Association,” and he said, “I never heard of that chap,” and I said, 
“Well, I will report to him,” and so, when I got over here finally I got hold 
of Bob and told him the circumstances and the conditions which existed, 
and I said, “What can you do about it, Bob?” And he said, “Leave it to me, 
| will have the man fired.” . 

So, I present to you one of the most outstanding lawyers in Florida, a man 
that helped me in our fight before the Supreme Court, and without him I 
would not have been able to convince the Supreme Court to raise our educa- 
tional qualifications for admission to the Bar, Mr. Robert Milam of Jackson- 
ville. one of the outstanding lawyers of Florida. 


MR. ROBERT MILAM, - 


(Past President Florida State Bar Association.) 

MR. MILAM: Mr. President, Mr. Mayor pro tem, and Mr. Gibbons: 

Your words of welcome have been most gracious, and to you and to all of 
the members of the Hillsborough Bar Association I want to express great 
appreciation. Your words of welcome simply embody your actions, because 
on this trip, as on our former trips, your welcome has been boundless and your 
hospitality has been immeasurable. 

After the ribbing which the President has just given me, which has caused 
me to temporarily depart from the type speech I wanted to make, it is most 
gracious—and, Mr. Marsicano, he of the many tasks, I wish to refer to him 
as the Vice Mayor—he did not like that terminology and I believe he preferred 
that I refer to him as the Mayor pro tem—Mr. Mayor pro tem, I want to tell 
you and the citizens of Tampa, that having this meeting in Tampa is not only 
a pleasure, but a privilege at the same time. 

Tampa, situated as it is on a great bay immediately adjacent to the Gulf, 
lends itself for pleasure of living, and, Mr. Mayor pro tem, I have seen it 
develop from almost a frontier town, I have seen it grow into a thriving, 
energetic city, that is simply teeming with industry and commerce. 

We have seen here created the headquarters of great empires of distribu- 
tion, of canning, and transportation, and we rejoice with you, Mr. Mayor pro 
tem, in the growth of your great and beautiful city here. 

You have made great contributions to the State as a whole; to the better- 
ment of living conditions, and, above all, to the armed forces. 


Mr. Gibbons, the lawyers of Tampa have made us feel at home today. 
Always lawyers in Tampa have been so gracious; they have had such a high 
sense of sportsmanship in our contests with them, that lawyers from elsewhere 
feel just as much at home in your city here, and in your courts, and before 
your judges, as we do in our own communities, and you can be justly proud of 
the reputation of the Tampa Bar. You have had a great history. Your lawyers 
here have resented a great deal the encroachment of government into private 
life, with the greatest will your lawyers attempted to protect civil liberties, 
and participated in the many interesting questions particularly in utilities, 
taxation, riparian rights, and the like, that have been settled here. ; 

We are, naturally proud. We feel proud that the Bar of the State and the 


County is such; that it has such an illustrious background and enjoys such 
high prestige. 


I want to say, in passing, that the only shadow that is cast over our joy of 
being here is the fact that since last we met here, some six years ago, so 
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many of the great and good lawyers have passed on in the intervening years, 
and we grieve with you at their passing. 

We are greatly indebted to the Gentleman from Wisconsin, President Rix 
of the American Bar Association, for journeying from that arctic region to 
Florida to join with us in our deliberations here, to assist our most able Presj- 
dent in making this Convention a success. 

I want to assure him here that, as lawyers, we feel we are gathered here to 
rededicate ourselves as lawyers devoted to upholding of the law, and creating 
respect for the law. We are met here to recommit ourselves to protect and to 
implement the full carrying into effect of the great privileges and rights that 
this nation and its form of government has given us, and as an inseparable 
corollary to that, we realize and we wish to emphasize the duty that is imposed 
on us as citizens, to observe those rights and to protect them. 

We have but just emerged from the most appalling conflict in all human 
history. Whole segments of the world have just become boiling craters of 
hatred, of imposition, of incredible and unbelievable cruelty, and yet, even in 
the height of that war spirit, in this great nation of ours, there has been little 
depreciation of minorities, little injustice to those who are alien to us, and 
with that, President Rix, has arisen, of course, basically and fundamentally, 
a feeling by the plain people for fair play and for justice, and the plain people 
are so devoted to their belief in this nation that they refuse to say otherwise, 
and that even anti-crusaders proceed according to law, and more particularly, 
has a high regard for problems of democracy been created in those six years 
on account of the plain man who has become a lawyer and who has devoted his 
life to the protection of the ideals of this country and is now devoting himself, 
as we will devote ourselves, to the awakening of the public mind to protect 
those rights that are inherent in this government, and this form of govern- 
ment, at whatever cost. 

And so, Mr. Vice Mayor, and Mr. Gibbons, and all of the lawyers assembled 
here, I wish to extend, I wish to express for all of the lawyers gathered here 
from the State, our great appreciation for the hospitality that you are ex- 
tending. It has been most gracious, and we are grateful for it. We thank you. 

PRESIDENT BOOTH: We are indeed very fortunate this afternoon to have 
with us the President of the American Bar Association. 

He came to Florida some months ago to recuperate}, and of course, he 
selected the grandest spot in Florida, known as St. Petersburg, Florida. 

He was at the Concord Hotel, and I discovered that he was there, and I 
went down there and talked to him about the various activities of the Amer- 
ican Bar Association. 

I think that I convinced him that the regional meeting of the American Bar 
Association should be held in Jacksonville, Florida, and I believe that is where 
it will be held, and the Hon. Robert Milam will head the Committee to make 
arrangements for-the regional meeting. 

President Rix has had a very varied career. He has had a chance to go out 
over the land and understand the conditions that exist, and I am sure that you 
will be well repaid for coming here this morning and listening attentively to 
the President of the American Bar Association, and I want to present to you 
President, the Hon. Carl Rix of the American Bar Association. 


HON. CARL RIX, 


(President American Bar Association.) 
MR. RIX: Mr. President, Mr. Milam, Mr. Gibbons, and the Acting Mayor 
of this beautiful city: 
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Of course, it is a great pleasure to be here, and particularly under these 
circumstances, the dangerous circumstances of being a repeater. After having 
spoken here fifteen minutes one day at luncheon, and then to a gathering of 
distinguished lawyers of St. Petersburg it had a great effect on me to get me 
to come out and act as a repeater, and it is kind of hard on me and I am sure 
that the President is taking just as much of a chance as I am in bringing 
me here and asking me to accept such a dangerous assignment. Either I am 
here to regain my lost reputation or to lose one I have not made. 

The difficulty of the President in getting you gentlemen to sit down and 
move forward reminds me of the difficulty that confronted Mr. Noah on the 
Ark. He was having a meeting, and he could not get the denizens of the Ark 
to sit down; so, he sent out the lion and told him to round them up, to make 
them sit down, and the lion went out and roared at them, and got them all 
to sit down, and came back to Mr. Noah and reported on what he had done. 
Mr. Noah then observed that the ostrich did not sit down, and he told the lion 
to go back and tell him to sit down; the lion went out, came back and told him 
that the ostrich could not sit down, and Noah wanted to know why that was. 
“Well,” he said, “the ostrich has been hiding out all day and is sunburned and 
can not sit down.” So, knowing the strength of your Florida sun, I don’t know 
where most of you fellows have been for the last few days, but I have a strong 
suspicion. 

Seeing such a gathering here, in spite of the hotel accommodations, makes 
me wonder as to whether you are regular attendants to these gatherings, or 
just casual attendants, men who cannot come but only so often. I think the 
test is that you have come. 

It reminds me of a story told about a good priest who was announcing the 
death of one of his parishioners in the services one Sunday morning, and he 
said, “Patrick Murphy died this morning. His funeral will be held in this 
church at 9:30 A. M. on Tuesday morning. Patrick Murphy’s friends will all 
be here. Patrick Murphy’s relatives will all be here, and Patrick Murphy him- 
self will be here for the first time in 25 years.” 

I want to refer, first, to the regional meeting which will be held at Jack- 
sonville on the second and third of May under the chairmanship of our dear 
friend Bob Milam. We could not have chosen a better man to head the work, 
because of our wide experience with him and the brilliant work which he has 
done in your state, and the brilliant work which he has always performed and 
isnow performing in the American Bar Association. He is one of the leaders 
of your state, a leading and brilliant man in our work, which we are endeavor- 
ing to carry out throughout the country, and it is on that ground that we are 
basing this regional meeting in Florida. 

Many of our best men representing the leaders in various fields, such as 
the improvement of the administration of justice in the international field will 
be there to speak to you, and to go over these things with you, so that we may 
give you a practical demonstration of that kind of work which is carried out 
regularly through the agency of the American Bar Association and the State 
Associations in this country. 

It is to our everlasting credit as lawyers, although we very seldom try to 
claim credit, that all over this country tremendous organizations like yours, 
like that of the State Bar Association of California, which commissioners alone 
devote 12 full weeks a year to say nothing of their own work, to the work of their 
State Bar Association; and of states like Texas, empires in themselves, where 
two thousand men, two thousand lawyers gather each year at the annual meet- 
ing of the Texas State Bar Association, and when we add up the total we find 
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a staggering number of hours that each of them devote to public service; be- 
cause, as you know, from your own work, and it is very, very seldom that you 
consider your own personal side of what you deal with, that practically all of 
us are pro bono publico, devoted to the people of the United States in the cause 
of justice, as was so eloquently expressed in the invocation which was delivered 
this morning. 

We want to take that as our text for our work. It is that sort of thing that 
we are going to endeavor to demonstrate to you men in a small way at Jack- 
sonville, so that we may, from there, get you to continue in the American Bar 
Association and have that great association of forty thousand members work- 
ing in a big way. 

When I spoke at St. Petersburg, I spoke of the lawyer in foreign policies 
and I endeavored to point out the part which we would inevitably have to play 
in this country and in other countries in the maintenance and the building up 
of democracy groups, as we know them, throughout the world, and protect them. 

That work, as you may know, has now started in a feeble way in many 
countries like that of China, and Japan, and India, the East Indies, in Africa, 
and other points wherever men are striving for freedom and endeavoring to 
put into effect the constitutional principles embracing the great freedoms 
which flow from the common law, the construction of law, free enterprise, 
which Bob Milam so fluently advocated recently, and the right of free speech 
in the press, and above all the doctrine of a free and independent policy. 

Your President told me, that after the St. Petersburg meeting, he sent for 
the Constitution of China and read it, and he spoke of the benefits of it last 
night. I am not going to endeavor to go into that field again this morning, 
but I am going to show the relationship as to the economic scene that con- 
fronts us, particularly, as members of the Western Hemisphere, and the 
tremendous part which we and the other nations of the Western Hemisphere 
undoubtedly will play in the economic scene and in the cause of universal peace. 

It has been an illuminating experience in the last couple of months to me on 
many occasions. 

The work of this ‘Association, now rapidly developed in the international 
field, takes us into strange places, and took us recently to the opening meeting 
of the Institute of Comparative law in New York, where sixty or seventy-five 
young men and women gathered for three weeks of intensive study, prin- 
cipally, of comparative law. 

During that meeting there were some interesting and illuminating confer- 
ences, round table conferences attended by men from the foreign departments, 
leading lawyers from about ten of the Western countries that were at those 
meetings, they were talking of the protection of constitutional rights, they 
called it‘‘advances of the constitution.” It would have been most interesting 
and instructive for you as it was to me, to sit there and to hear those men 
get up and advocate the right of the Supreme Courts of their states to declare 
acts unconstitutional; to restrain the conduct of people and their governments 
along cunstitutional lines. 

The Vice President of Cuba, the former Finance Minister of Cuba, the For- 
eign Minister of Panama, men of that type, stood up and declared their faith 
in the constitutional principles as you and I know them. 

I left that meeting with the definite and deep seated impression that there 
was something to the solidarity of the Western Hemisphere, which I wish | 
had time to tell you about. 

After that followed, then, the other day I sat in a meeting at Boston with 
men like the Secretary of the Law Society of England, with two men from 
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China, with men from other countries, and with brilliant minds, lawyers from 
Boston, from Massachusetts and the New England states, under the leader- 
ship of Dr. Hudson, considering the question which we are taking to lawyers 
throughout this country of the rights and the duties of the states in an effort 
to determine the law we are talking about so much, the individual rights of 
man. 

These meetings contrast the bouyancy, and the hope of these men at Havana, 
looking forward as they do to the future, are secured, not afraid to present 
their difficulties, with the unbelievable fortitude of these brilliant men from 
London, with the work that they are doing there, working under difficulties, 
and living under difficulties, trying to maintain their government, trying to 
maintain their dream, and still almost overwhelmed by the prospect of social- 
ization of industry. 

They have gone so far as to form a commission, the so-called Wickshire 
Commission, which will make a report shortly to the solicitors and barristers. 
of England, based on their experience of the socialization of medicine, and. 
have worked out a scheme for the socialization of what they call the legal 
profession of England, that will seem to mean in its implications what it has. 
placed before you. The degree of socialization, of control over the Bar of Eng- 
land, as you and I have always revered it, when they will be forced to continue 
on there under their own jurisdiction, made a deep and lasting impression upon 
me, that I could not fail but speak about it to you and other men as I go around 
the country. 

And then I saw that brilliant man of China, Wellington Koo, Jr., and his asso- 
ciate, Dr. Li Young, connected with the United Nations, and one of his great 
problems, with which these men are confronted, with the job of building up 
China, and knowing the task, and the years it will take. 


As I said, when I spoke at St. Petersburg, I read a letter from Dean Pound, 
in which he referred to the length of time it is going to take to build China 
to become the nation as we know it should be, to live under this constitution 
brilliantly written and brilliantly conceived. 


Talking of this situation in this country, and in the Western Hemisphere, 
the weight of responsibility now rests on the people of this country of ours, 
the responsibility of production and the finding of goods for the people of the 
world. 


You know, as well as I do, the extent of the destruction of production 
through bombs, and the destruction of factories, and all sorts of production 
in Europe. 


You know that Europe’s production is knocked out for years, except in a 
limited amount, and Austria, France, Italy, Czechoslovakia producing prac- 
tically everything for Russia; Russia for years producing only for herself, 


and the terrific demand that is going to rest upon England and the English 
speaking world. 


Speaking about that to the Secretary of that English Society, he agreed 
with me fully as to the necessity for production by English speaking people 
aid he said, “Mr. Rix, we are falling down in the face of the greatest oppor- 
tunity we have ever had in the history of England.” Now, if you don’t think 
that there is tragedy in words like that, you experience it when a man looks 
you in the eye and tells you that; but, of course, ladies and gentlemen, that 
‘imply increases the responsibility resting upon you and your associates, and 
ipon the citizens of this country, because the production must be there: the 
food must be produced, it must be gotten to these people in some way, or ‘they 
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will perish. Somebody must produce for this overwhelming demand, and where 
will that demand come from? 

You men who represent industry, and who daily deal with men in industry, 
know that this is an accumulation of course, of well-known factors which we 
cannot escape—the demand caused by the war, and about all you read about 
is the slackening of that demand, and perhaps, men who have not studied it 
do not know that has begun to touch them even in their own homes, or your 
own country, but we do know that we have begun to feel that demand caused 
by the war production and the cutting off of necessary things, things that you 
need in your own home and that they need so badly in those countries south 
of us and in the Western Hemisphere, and that they need all over the world, 
but for which they haven’t the money to get. 

Some of you might have heard the President speak about that yesterday 
or you read it this morning, an account of the tremendous effort that is being 
made to solve that question of systematic production of goods, and that out 
of twenty-five research institutions in this country which are probing new 
markets, new ideas, new things for your home, in the short space of ten years 
these research institutions have grown from no more than twenty-five to some 
three thousand companies which are spending at least one. hundred thousand 
dollars a year out of their receipts for research alone, and that they produce 
practically everything in your home today, except, as I say, at times, antique 
furniture; produce those things, and to produce those new things in mass pro- 
duction and for volume use that you cannot contemplate. 

When you consider that the demand comes not only from us, but it comes 
from the increased longevity of life, which causes a shortage of homes, or is 
a material contributing factor to the shortage of homes. Men don’t die at fifty 
the way they used to. Their life has been extended seventeen or eighteen years. 
Your children have not moved into your homes, because you have not made way 
for them, as your fathers made way for you, not voluntarily, but because of 
the span of life. 

You can see, ladies and gentlemen, what it is that we are speaking about, 
when we consider the burden of the application of the wonderful opportunities 
in this country, and what the Englishman meant the other day when he spoke 
about the wonderful opportunity which England now seemed to be missing. 
What does it mean to this country alone? If we embrace it, another man can 
destroy it and another man can retard it. It is limited only by the ability of 
the people to secure the funds with which to buy. 

I spent three weeks in Columbia on a trip of investigation a little over two 
years ago, and my associate and I came back with the indelible impression, 
which we told each other about at the end of the trip, and not during it, that 
what those people wanted, above everything else, was to live the way we live, 
and that they wanted to do the things we did, and that they wanted to come 
up here and follow us, and all you have to do is to get on one of these trans- 
continental planes, and see, as I saw, the opportunities that we are beginning 
to make in this wonderful country here. 

Now, to get away from the domestic state of production, and the duty and 
the obligation which we have to help fill this demand throughout the world, 
and the immediate duty which we have here in the Western Hemisphere, what 
is the situation that we find, in a chronological way? 

As I sat there in Havana at one of the sessions, when man after man got 
up and talked about protection of .the rights and obligations of those coun- 
tries living together, I realized as I had never realized before, the value of the 
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Act of Non-aggression, of which those of you in St. Petersburg heard me 
speak before. 

That Act was put into effect as a war emergency of 1941, and resulted in 
tremendous expansion of the Monroe Doctrine. I want to say to these Southern 
countries, these neighbors of ours, that we will regard as unfriendly any 
attack on you of any kind. For the first time in history, at the insistenca 
of these Latin American States, this moral and legal foundation and alliance 
was set up of all of the countries of the Western Hemisphere, and aggression 
was abolished under that Act, and I just ask you to think for a minute what 
it means to abolish aggression as the cause of war. Every act which lead 
to this tremendous conflict was an act of aggression. If you abolish aggression 
you also abolish war, and aggression has been abolished in the Western 
Hemisphere under the Act. 

I ask you again to think a minute what it means to the nations of this 
Western Hemisphere, from Canada to the Southern end of South America, 
joined together with the declaration that aggression is no more. 

You heard the President speak the other day about the necessity for the 
renewal of that Act. It will come up in the form of a Treaty, and undoubtedly 
to this tremendous conflict was an act of aggression. If you abolish aggression 
in the Western Hemisphere, if we can abolish aggression against us, we can 
set up a system in this Western Hemisphere as a demonstration to the world 
in a practical way as to what can be done. 

The Convention has been postponed from time to time, as you all know, 
on account of our delicate situation with Argentina, which probably is being 
taken care of now, and that Convention will again be called; at which that Act 
will again be brought up and put before the countries for ratification, and it 
will be your job down here in Florida to see that you register your opinion. 

To show you just how far that has gone, the proposal came from South 
Africa just the other day that the whole of South Africa join in a similar 
declaration so they could also abolish aggression against and within South 
Africa. It certainly must be plain to you as it seems to be plain to me that 
if two great hemispheres can agree to abolish aggression, that a hemisphere 
like Europe could have sense enough to get together and do the same thing. 

Now, this situation, this domestic scene that I have been talking to you 
about, is not just a fancy, but it is actual reality. These nations of the Western 
Hemisphere are committed to a democratic government, as you and I know it, 
and further they are committed to the economic principles of free enterprise, 
and to show you what we are up against, and that I am not dreaming about 
this thing, and we are not talking fancy, I want to read to you from an issue 
of the New York Times of last Monday morning—we men, like most of the 
commanders I know, cannot get very far away from our daily papers, from 
things we will be talking about—so, to demonstrate to you that I am not 
talking fancy, but I am talking pure, unadulterated facts, I want to read to 
you from this issue of the Times of last Monday. 

The heading is this: “Future of Free Enterprise in World Found Uncertain.” 
Times’ survey shows Nationalization trend growing outside of Western Hemis- 
phere—mixed economy in many lands. 

. es twenty-two nations surveyed by correspondents of the New York 
Times, Canada appears to be the only one in which private enterprise can 
be said to be functioning today with anything like the freedom from govern- 
ment controls that obtains in the United States. 
desta Ue, for the survival of the competitive free enterprise system 

S e Western Hemisphere seem covered with uncertainty in view 
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of the growth of nationalization under various forms of socialism and 
communism.” 

Then appears a remarkable, detailed account from these twenty-two states, 
and you, Mr. President, if you have not seen it, I believe you should send for it, 
because it is one of the most illuminating things that I have ever seen. 

Of course, we must remember that it is one thing to speak about nationaliza- 
tion of industry, pertaining to the United States with its terrific, enormous 
production, and it is another thing to speak of the nationalization of industry 
in countries like Hungary, or Germany, or places like that in which industry 
is so small. We must always keep in mind the figures which will show the 
volume of the number of telephones in use in this country compared to the 
rest of the world; the number of automobiles, and the number of everything 
under Heaven which we have here, compared with the total of the rest of the 
world—when you take a country like Hungary, and take a certain percentage 
of the industry and set it aside, or even in France, it would be comparatively 
smaller than our total, but it does illustrate the trends in the world against 
which we are running, and the examples of the Western Hemisphere in which 
free enterprise will be in control against state socialism. We can laugh about 
it, perhaps, if it were not so tragic, because we have one hundred and seventy- 
five years of success behind us. 

Socialism has never succeeded in the world. It is being tried now, tried in 
many parts of the world, as this survey shows, uf these twenty-two states. 
The test is coming, is going to come in the next twenty-five years, and the 
question is what the lawyers and the economists and the business men of this 
country and the countries of the Western Hemisphere will have to offer against 
state socialism of the world. 

I want to refer to you, for just a minute, to the situation in Greece. 

Since I spoke in St. Petersburg we have withdrawn from China, and now 
the proposal is made by Great Britain itself to withdraw from Greece, and 
we had to walk in, step in to preserve a democratic government as we know it. 

In the preservation of a democratic government, Greece happens to be one 
country in that part of the world in which socialism has not progressed, so, just 
as a matter of opinion, among capable men and women making up this land 
of ours, that is a great public question confronting the United States today, 
on which you must make up your minds, as part of the public opinion of the 
country, as to what shall be done about a country like Greece. 

In this report out of twenty-two states it is reported that industries in 
Greece are approaching their pre-war level, but at a rate that is far from 
satisfactory. 

Greek business men express confidence that once the security problem 
is solved enterprise will go full speed ahead, and, then, it states that free 
enterprise is still abolished in Greece. 

That is the issue, ladies and gentlemen, which confronts us as citizens 
of the United States. 

There is the usual democratic government as we know it, involving the 
principles of freedom as we know them, as they survive in a world in which 
free enterprise exists, and upon which your peace and security, and your 
well being and the well being of your clients depends—are we to be confronted 
in this country by the situation confronting the lawyers in England, under 
which they and all of the men in the world are called upon to make the bitter 
choice between socialization and freedom of their profession? Imagine the 
future of what would confront us in such a situation? That is what we are 
fighting for, ladies and gentlemen, that is the issue in the world which we are 
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trying to solve in which your great Association is endeavoring to make their 
contribution. 

It is working in the domestic field as well as the foreign field. We are 
endeavoring, as I told you, to make a contribution to the law of the states and 
to go on from there. In every way we are endeavoring to play our part. I said 
at St.. Petersburg, and I repeat it here, that if we want a democratic govern- 
ment as we know it, and if we want free enterprise to work in the world, we 
must wake up and work here. We cannot escape the consequences and not 
neglect our part in that field. 

Now, there are certain great elements in this situation, certain great 
institutions, certain work that we can do as an institution. The American 
Bar Association is establishing a reputation for courage and fair dealing 
and disinterested service in Washington to an extent which you cannot under- 
stand unless you are familiar with it and have watched the growth of it. 

Just recently you saw a great contact made for the first time by the 
Judiciary Committee of the American Bar Association with the Judiciary 
Committee of the Senate through Senator Whaley. Your President got a letter 
from him asking his support and help in passing on the confirmation of 
appointees. Our Committee has now been given authority not only to propose 
the name of appointees, but to pass on appointments, and I would just like you 
to see how that works practically. 

Up in a northern state a nomination had been made before consultation with 
the Chairman of that Committee for United States Attorney. The lawyers of the 
state were indignant about it because it was an unfit nomination, and care 
was not made in the selection. 

After the receipt of the letter from the Chairman of the Committee, the 
state bar was prepared to act. They showed me a letter the other day telling 
them that their action was unnecessary because the nomination had been 
withdrawn. That nomination was not voluntarily withdrawn but because they 
knew that the lawyers of this country were going to fight it. That is an 
instance of what has been going on. 

You and I have seen in this country a great institution, the greatest insti- 
tution in the world, the making of justice over the world, the form of which is 
being written into the constitution of those states I referred to before as 
against this kind of injustice to the world you and I have seen in years gone by, 
and in the minds of the people remain the illuminating situation of failure 
to differentiate between the institution itself. Of course, I refer to the Supreme 
Court of the United States, and the influences working to cut down its prestige. 
I said the other day, in an interview, when I was asked whether or not the 
prestige of the court had declined, that I did not believe so; that the prestige 
of the Court had not declined; that if there had been any decline it was that 
of the men on it. 

Ladies and gentlemen, may I take the privilege of reading to you—be- 
cause, naturally in a position of that kind I spoke as a layman, but this morn- 
ing I am speaking to you as lawyers. 

“Every man who ever served on the Supreme Court; every man now serv- 
ing and every man who will serve would have said and will say that the 
Supreme Court of the United States is above and beyond the men who serve on 
it. The people of this country know and believe that to be true, increasing! 
numbers of people in the world fighting their way to a democratic life, 
know it to be true. Again I ask, what then is our obligation? Surely to keep 
the Court always unsullied and free from the pressure of men, to keep it out 
of controversial political and ideological strife and ambitions, to submerge 


| 
n 
n 
1e 
h 
ir 
od 
er 
er 
he 
re 
re 


170 FLORIDA LAW JOURNAL 


individual opinions and pride of opinion for the common purpose, to appoint 
only the most capable and deserving. Surely we can all unite in those common 
purposes. 

“Perhaps it will take more than that on our part and the part of the genera- 
tions of lawyers to follow us. All over the world, the Court is looked to as the 
symbol of the supremacy of law, the highest type of justice among men. 
Countless men, high and low, have prayed for justice at its hands, confident 
of receiving that justice. Their faith and our faith take a spiritual quality of 
faith in which the great institution becomes a cathedral to which all repair. 

“Our obligation is great, on the Court and off in our cathedral of justice 
shall remain and grow as the light to men in their struggle for freedom through 
democracy. If we are to achieve the full dignity of men, only deep prayers and 
deep resolves will hold high men’s heads to achieve our goal. This, I believe, is 
the demand and prayer of the great institution I have the honor to represent. 
This I believe will be the demand and the prayer of the individual lawyers to 
follow us.” 

That is illustrative of how we must work to preserve this country so that it 
may take its place in this remarkable galaxy of states of the Western Hemisphere 
so that it with these other states may show the world the way to free enterprise 
and the freedom of men. Thank you very much. 

PRESIDENT BOOTH: President Rix, you will notice the members are all 
standing and applauding, and that is enough. We thank you for this splendid 
address, and we are glad you came here. 

The next speaker comes from Nebraska, and he has come a long way, and be- 
cause I pleaded with him to come. 

We have talked about integration since 1919 in this state and in this Bar 
Association, and while it has not been passed, it has not really been completely 
started. 

This is a great opportunity for the lawyers in Florida to understand fully 
and completely what integration means to the State Bar. 

The next speaker wrote the opinion of the Nebraska Supreme Court in regard 
to integration of the Bar of Nebraska, and in my opinion he is an authority on 
that subject, and if it is ever going to be settled in Florida, he can certainly 
give us some fine facts in regard to it. 

Then, he will also speak in regard to the Unicameral Legislature or Legisla- 
tures, and I have always been interested in that. We have watched Nebraska in 
that, and I have asked him to speak on that subject and to give us some informa- 
tion on it. 


It gives me a great deal of pleasure, and I am very happy to present to you, 
Judge Edward F. Carter, of the Supreme Court of Nebraska. 


HON. EDWARD F. CARTER, 


(Justice of the Supreme Court of Nebraska) 
MR. CARTER: Mr. President, President Rix, ladies and gentlemen of the 
Florida State Bar Association. 


Let me say at the outset that I would like to have your President make that 
presentation of me to my constitutents. I have never been able to put across the 
ideas as he has has expressed them here. It has been said that a J udge is a very 
ordinary lawyer who knew the Governor. ; 


I knew the Governor at one time and he appointed me a district judge—I 
think you call them Circuit Judges here. I had a young brother at the time, 
about fifteen years old, the first time I went back home he kind of looked at me 
rather quizzically and said, “Well, so you are a Judge?” I said, “Well, I guess so.” 
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I said, “What do folks around here say about it?” He said, “They don’t say 
nothing. They just laugh.” Well, I have not been able to get over that either. 

(Judge Carter reads the balance of his address—see April Journal 85 and 
May Journal 112.) 

PRESIDENT BOOTH: I am sure that I did not make a mistake when I in- 
sisted that Judge Carter come before this organization. He certinly has taught 
us much this morning, and I know every one of you deeply appreciate his address. 
I might say right here that when integration of the bar was created by rule of 
the Supreme Court of Nebraska, our President Rix, now President of the Ameri- 
can Bar Association, appeared before the Nebraska Supreme Court, and as a re- 
sult of that, Judge Carter wrote an opinion in favor of integration. 

I am sure that every one of you have been extremely interested in everything 
that has been said this morning. This afternoon we will carry on the program 
as usual, with the President’s address, which will be very short, by the way. I 
patterned my address, as far as shortness is concerned, after E. Harris Drew 
of West Palm Beach, who made the shortest address ever known in the forty 
years of our experience. It will be very short and right to the point. 

I think we should adjourn at this time and meet here again at 2:30, ready 
to go on. 

The Nominating Committee will be created by your going to the various 
circuit numbers here in this room, and selecting one member of the Nominating 
Committee, who will report immediately to our Chairman. 

Yesterday I was requested by the Delegates to appoint a Committee pertaining 
to the creation of a Section of our Bar Associates made up of students of the 
various law colleges of Florida, and this is the Committee. 

From the Senior Bar: John Harris, Louis Bonsteel and Robert Milam. 

From the Junior Bar: John McCarthy, Leo Foster and W. W. Arnold. 


From Stetson: Bruce Bishop, Bud Dickenson and Ed Perkins. 

From Miami: Thomas Duff, Thomas Tatham and Harlan Street. 

From the University of Florida: Tom Stuart (two other names not given 
to reporter). 

That Committee will meet as soon as possible and report Saturday morning 
to our Convention. 


(Whereupon, at 12 o’clock noon, the Convention adjourned until 2:30 P. M.) 


AFTERNOON SESSION 


(The Convention reconvened at 2:30 o’clock P. M. and proceeded as follows) : 

PRESIDENT BOOTH: I would like to ask Past President John Harris of 
St. Petersburg to take the chair. 

MR. HARRIS: Thank you, Mr. Booth. It is my pleasure to present the Presi- 
dent of this Association, the Hon. James Booth of St. Petersburg, who will make 
this report and President’s address at this time. 

Presenting the President of this Association, Mr. Booth. 

PRESIDENT BOOTH: I assure you that this will be quite a let down from 
the speakers this morning. It will be short and right to the point, and I assure 
you that I will give you a complete statement up-to-date of what I have attempted 
to do this year. 

(President Booth reads his report, see April Journal 81.) 

MR. HARRIS: President Booth, on behalf of the Association, we thank you 
for that clear cut statement of what has been accomplished and what is proposed 
to be accomplished in the operation of this Association during the balance of 
your term as its President. I now return to you the gavel, as President. 

PRESIDENT BOOTH: We will now have the report of the Board of Gov- 
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ernors’ meeting and report of the conference of the Bar Delegates by the Hon. 
Lewis Tribble, Secretary-Treasurer of our Association. 

MR. TRIBBLE: Mr. President, and gentlemen of the Association. Before [| 
start the report I have a few more telegrams which Mr. Booth received, and which 
read as follows: 

(Mr. Tribble reads telegrams. ) 

The Report of the Treasurer will be given first. This report is in the nature 
of an annual audit signed by a Certified Auditor in Tallahassee. The Certificate 
is as follows: 

(Mr. Tribble reads the report, see April Journal 97.) 

PRESIDENT BOOTH: At this time I would like to have C. H. Earnest come 
to the rostrum. 

I have the pleasure at this time to introduce to you a past President of this 
Association, the Hon. J. Velma Keen, of Tallahassee, Florida. 

MR. KEEN: Soon after war was declared, that is the second World War, the 
Florida State Bar Association appointed a Committee on War Work at the request 
of the Secretary of the Navy and the Secretary of War. The purpose of this 
Commmittee was to aid members of the armed forces in personal problems, so as 
to build up and to maintain as high as possible the morale, among the armed 
forces during the war, especially while here in this country. In Florida we had 
an unusually large number of personnel and it was necessary to do a great deal 
of work. 

Our President appointed a committee on war work and a great many of you 
men of the various sections of the state have served on this committee. You 
know the problems that these boys brought before us, and the personal problems 
that were brought before you, and of course you know how we helped to solve 
those problems. 

The great bulk of this work fell on Charles Earnest of West Palm Beach, and 
his office handled those matters, and referred them to different sections of the 
state where he could not answer them himself. 

The Navy Department has taken recognition of that service, and has written 
to the Bar Association a rather lengthy letter on the subject, telling generally 
about this class of service that has been rendered throughout the United States. 

I want to read to you the last paragraph of that letter, because I think it is 
significant of the spirit of the Florida Bar Association. 

This letter is from the Commandant of the Eighth Naval District, Rear Ad- 
miral Merrill. 

(Reads. ) 

The President has very kindly asked me to present this certificate to Mr. 
Charles Earnest, who has served so ably as chairman of this committee, and | 
want to read that certificate to you. 

(Mr. Keen reads certificate. ) 

So, it is my pleasure to pass this on to Mr. Charles Earnest, Chairman of 
that committee. 

MR. EARNEST: Mr. President, Mr. Keen and members of the Florida State 
Bar Association. 

I accept, with appreciation, this certificate on behalf of the State Committee 
on War work of the Florida Bar Association. Thank you. 

PRESIDENT BOOTH: I want the Hon. James Whitehurst, of Brooksville, 


Florida, to come forward and to give us his report as General Chairman of the 
Membership Campaign. 


I am happy to present to you Brooksville’s finest, the Hon. James Whitehurst. 
MR. WHITEHURST: (Reads report, see May Journal 121). 
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Incidentally, let me say that I can remember far enough back in this Associa- 
tion at the time when we had less than five hundred members. 

PRESIDENT BOOTH: TYat is the kind of Chairman I like, one that can tell 
me where I head in and he is not afraid to tell me either. He has made a great 
success of it, a great success. 

I am probably one of the happiest men that you can imagine when I started 
out with fourteen hundred and fifty and now we have twenty-one hundred mem- 
bers, and in another month, if they will only keep on working, if they only keep 
on working, we will have twenty-five hundred. 

At this time I want to present to you a former Governor of the State of New 
York, the Hon. Nathan L. Miller, a very distinguished lawyer and jurist of the 
State of New York. 

Any man that can become Governor of that Great Empire State must have 
a very high standard of character and ability and it gives me great pleasure 
to present to you at this time the Hon. Nathan L. Miller, former Governor of 
the Empire State of New York. 


HON. NATHAN L. MILLER, 
(Former Governor of New York.) 

MR. MILLER: Mr. President, members of the Florida Bar: 

I deem it a great honor to address you at this notable meeting. You see, I 
don’t want to rush right on to what I may have to say, but I am going to talk 
to you about a rule of law as conceived by the framers of our Constitution, and 
some departures therefrom which appear to me to be of immediate and grave 
concern, 

The rule of law, as so conceived, requires that all be equal before the law; 
that all be treated alike by the law, and under such rule we have had the most 
pleasant opportunity to be associated with the widest distribution of the blessings 
of our unexampled progress ever enjoyed by any people. 


Now, you might think that is a very dry statement, but we need to be reminded 
of it, and the fact, because we are prone to complain of the distribution of God’s 
blessings, proving that while we are created equal, we are not endowed by our 
Creator with equal talents, or the same initiative enterprise and trade. Of course, 
the less fortunate should always be the great concern of the state, but they will 
not be helped by penalizing success, by closing the door to opportunity, or in the 
long run by restricting the opportunities of the other’s toil. Indolence will not be 
cured by putting a premium on idleness. Human nature will not be changed by 
law either, because laws are changeable, and man was intended to earn his daily 
bread by the sweat of his brow. 


We have promised a new freedom, but if it can be realized it will remove one 
of the impelling forces of human progress. Hope and fear, perhaps the most 
impelling of human emotions, cause us to strive for better things for those we 
love and cherish, and when we no longer need to strive we shall begin to stagnate 
and to decay. If the state is to grant us freedom from want and fear it must at 
least accord us freedom of hope and liberty, and just rewards of individual 
efforts. Otherwise it is undertaking to guarantee social security by its IOU, and 


for what has been reduced to a common level the state will have to take from all 
alike whatever it gives in return. 


All profess adherence to the great principle of equality before the law, yet, 
discriminatory laws are enacted to favor particular groups, and the first example 
that, naturally, comes to mind at this particular moment is that of our anti- 
injunction laws. The Supreme Court has just decided that they do not apply to 
the government, but they do apply to private parties. : 
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One of the most essential functions of equity is the prevention of irreparable 
injury for which there is no other adequate remedy, and in a free society no one 
should be beyond the reach of that process, and yet an injunction may not be 
issued in a suit by a private party in a case involving a labor dispute to prevent 
irreparable injury from unlawful and even criminal acts. The excuse commonly 
given for our anti-injunction law was that the workers were at a disadvantage. 
Well, there was a proper remedy for that and it has been found that was never 
a valid reason for granting immunity for unlawful acts, and it is certainly no 
longer valid because the preponderance of power has shifted. 

Collective bargaining was the effective and rightful remedy to put employees 
of a plant on an equality with employers, but the statute which secured that right 
or privilege was so one sided, and conferred on labor organizations such unre- 
strained power, without responsibility, as to result in grave abuses, which have 
caused such public injury and aroused such public resentment as to handicap the 
efforts on behalf of labor by its true friends. There was a time when the workers 
did have to take or leave what was offered, but all are now agreed they are 
entitled to bargain collectively, and that naturally involves the right to strike 
collectively; but the power of collective action without responsibiity for the man- 
ner of its exercise, cannot be safey entrusted to any group. It is certain to be 
abused and to result in irresponsible leadership injuricus to the workers them- 
selves and discouraging to the ways of constructive leadership. Such privilege is 
abhorrent to the rule of law. 

The state charters corporations because individual resources, as a rule, are 
not adequate to conduct business with the skill required by modern conditions; 
but, in return for the privilege of corporate action, of collective action in cor- 
porate form, the state properly requires that the corporate management be repre- 
sentative, and accountable and responsible both to the stockholders and to the 
public, and in like fashion all who are accorded the privilege of collective action 
should be held accountable and responsible for the manner of its exercise, if 
equality before the law and the like treatment of all by law is to be maintained. 

Monopoly is abhorrent to free enterprise. Limited monopolies for a limited 
time are permitted to encourage leadership and invention. Naturally, monopolies 
which exist of necessity are strictly regulated in the public interest. All others 
are prohibited by law, save only those enjoyed by farm and labor organizations 
which are exempted from the anti-trust laws, thus again failing the principle 
of equality, and yet we know, from recent experience, that a labor monopoly may 
have the power to disrupt the national economy, to paralyze public service, and 
shorthand industries, and even threaten the very life of the community. The 
possession of such power by any individual or group of individuals cannoc be 
tolerated in a free society. 

Farm and labor organizations should have the privilege of collective action 
in order to maintain equality of bargaining power, but monopolistic practices 
are not necessary for that purpose, and yet we know that such practices are of 
daily orcurrence, and that our laws grant immunity to those engaging in them. 

I venture to say that it is not the duty of the state to provide jobs as some 
maintain, but that it is its duty and its high function as well to protect the 
chance and the right of everyone to secure a job suited to his talents, if he can, 
and to give free enterprise an opportunity to provide jobs. But, no one is free 
who is not accorded the freedom of work on terms that suit him, and to join or 
not to join as many lawful organizations as he may choose in the exercise of his 
own free will. . 

Now, no statute expressly denies that right, but it needs to be protected by 
statute because labor organizations have been granted such power to control 
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and direct collective action as in practice to amount to a denial of that right. 

The law grants unions the privilege of bargaining for all in an industry in 
which their members constitute a majority. That is not a reason, as some main- 
tain, for denying the minority rights of free men, but it is a reason which, in 
my judgment, imperatively demands that those rights be protected. 

If a union with the privilege of bargaining for all cannot demonstrate its 
value to uncoerced workers, it certainly should not have the added right of com- 
pulsion. If the unions had to maintain their membership by voluntary choice 
of the workers, they would become more truly representative and would warrant 
public support for their reasonable demands. An effort is being made to con- 
vince the Congress that labor organizations and labor unions and labor leaders 
should refrain from wrongful practices about to be accepted by the special in- 
terests without compulsion of law, but, in a free society, no one can be accorded 
the freedom of choice between right and wrong conduct. 

Recent history has proven that some will choose the latter alternative. Those 
who would voluntarily choose the alternative of right conduct will be careful not 
to injure or prohibit others to choose wrongful conduct. Laws which prohibit 
such conduct cannot injure the law abiding, but, to the contrary will protect their 
interests and promote the dignity and the freedom of all who labor. It is a natural 
tendency to centralize power; but for their own powers to then deliberate and 
concentrate, they now substitute the rule of man for the rule of law; substitute 
the administration of the so-called administrative law by executive departments 
and agencies, for the administration by courts of justice of law as we understand 
law, based on custom or on the enactments of the law making power of govern- 
ment. 

Already we have a vast amount of rules and interpretations of rules which we 
call administrative law, directly repugnant to every true concept of the law. 
Lawyers now have to have more than a score of daily services, not to keep 
abreast with the development of law as we understand law, but to have at hand 
means to ascertain what answer the latest whims, or caprice of some adminis- 
trator, deputy, or even lesser subordinate is, and we have an administrative bar 
consisting of specialists:in particular branches of administrative law, regulated 
largely from administrative departments and agencies, so that it has become 
more important to know the ropes in government departments, and their idio- 
syncrasies, than it is to know the rules which change so often that no one but 
a specialist can keep track of them. 


A recent analysis and summary of the administrative procedure act prepared 
by the Bureau of National Affairs discloses the length to which this process has 
been carried. Undoubtedly the administrative procedure act will win some sort 
of order out of the terrific chaos of abuses, but, in my judgment, it does not go 
nearly far enough. It does provide for adequate judicial review, and that is indeed 
a very long step forward. It does prohibit any person acting as complainant, 
prosecutor and judge, but it permits different individuals in the same depart- 


ment or agency to exercise those functions, which is not, in my opinion, very 
much better. 


It does provide for or require adoption of the rules, and if you had occasion 
to examine the official register you know what I am talking about. It apparently 
permits administrative officials to prescribe, to interpret, to enforce substantive 
rules of conduct, powers which should never be united in the same hands. 


Now, of course, the increased complexity of our social and economic life has 
made it necessary, more and more, to delegate power, call it legislative, or quasi- 
judicial as you will, to conduct investigations, to make decisions which neither 
the courts nor Congress are equipped to make. But, we have always supposed 
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that the Congress had to prescribe sufficiently definite limits to the exercise of 
delegated powers to the purpose intended, but it has become the practice to 
prescribe such vague and indefinite standards as to be merely a compliance and 
form of the Constitutional requirements, and in effect to constitute no limitation 
at all, and as you doubtless know, on frequent occasions, some administrative 
agencies have exceeded all fixed standards, in utter disregard of those prescribed 
by Congress. 

Of course, such agencies must make thcir rules of procedure, but I had always 
supposed that enactment of substantive rules of conduct or law making pro se, 
could not be delegated by the Congress, yet it seems to be assumed that these 
agencies may prescribe substantive rules of conduct, and it has been found prac- 
ticable to so confuse and comingle substantive and procedure rules as to make 

‘it difficult, if not quite impossible, to distinguish them. 

Arbitrary gains of arbitrary power has grown to such proportions that in 
my judgment can only be definitely eliminated by a thorough review and revision 
of every specific act of delegation, and I expect such a review will disclose many 
that can be repealed without injury to the public service, but certainly with relief 
to the budget and to the restoration of the rule of law. 

To preserve the institutions which they established, the founding fathers 
carefully separated the powers of government into state and federal, and legisla- 
tive, executive and judicial. They had studied every experiment in government 
more profoundly than any body of men that ever assembled. They understood 
human nature and how human beings act and react, both en masse and collective- 
ly, and they knew that the union of the powers of government in a single individ- 
ual, or group, always and invariably did lead to arbitrary power which, however 
effective or wise it might temporarily be, liberty could not long survive its 
exercise. They first saw the limitless possibilities of this country, and they pro- 
ceeded to set up a structure of government which could endure the change of 
time and circumstances, and they did not undertake to legislate that which they 
could not foresee. They knew that the centralization of power in a country as 
vast as ours, as they found it, would lead to arbitrary and unacceptable govern- 
ment, and for the first time in history they planned on the principle of two 
sovereignties operating‘ directly upon the citizens in the same relative juris- 
diction, and thus created a dual system which they knew could endure. 

Now, those truths probably seem dry and often sophmoric, but they are sig- 
nificant, and cannot be completely disregarded. True we have changed but a few 
of the fundamental provisions of the Constitution by amendment, and the fun- 
damental changes thus may have proven the wisdom of the original provisions, 
and at this hour I shall not pause to consider the question whether there have 
been compensated advantages. 


The serious change to our system of government of free institutions is a 
very indirect attack upon the Constitution, for they are the more insidious, since 
the purpose is concealed, and often it is avoided. The attachment of the people 
for their Constitution is too strong, just as belief in the independence of the 
Supreme Court proved too strong for frontal attack, hence the indirect, insidious 
attack; and in my judgment, unless those attacks can be arrested and the damage 
done by them repaired, we are in danger of finding ourselves with a super- 
structure of government without foundation. 


No one pretends that the Constitution is sacrosanct. The method of amend- 
ment provided by it has proven adequate to give expression to the will of the 
people. Now, there was bound to be changes in the operation of federal and 
state power without constitutional amendment. Federal power was bound to be 
greatly increased at the expense of state power, and our system of taxation, or 
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methods of taxation, and the removal of limitation imposed by the Constitution 
have greatly accelerated that, so under the present interpretation of the inter- 
state commerce laws the Congress now has practically a free hand to restrict 
state power, within very narrow limits. But, the area of concurrent jurisdiction 
is very broad and it may be exercised concurrently unless the Congress preempts 
particular fields, and thus a very heavy responsibility is imposed on our Congress 
to preserve our dual system of government. An inverted pyramid will fall from 
put a slight shift of the center of gravity. The state needs to utilize that not 
only to provide a proper basis, but to abolish the rival spirit of local self-govern- 
ment which alone can preserve the very system of the republic. Power has al- 
ready been centralized in Washington to an exent to create an unstable govern- 
ment, but our methods of taxation more and more incline to localize the law to 
the state, and the state to the federal government for aid. I see no immediate 
prospect of change in the situation, although it can be cured, but federal aid 
may be granted without centralizing in Washington the powers of regulation and 
administration. 

Under our methods of taxation, doubtless, federal aid is essential to many 
worthy projects, but I suggest that it is not necessary for the federal govern- 
ment to intermeddle in local affairs, and that the harm done to our free institu- 
tions by such intermeddling may vastly thwart and outshadow any possible good 
that can be accomplished by such intermeddling. 

We should be thankful that our structure of government is intact. Termites 
boring from within have injured its foundations, but they are not beyond repair, 
if the Congress will exercise its strength and sound judgment, and if the three 
great departments of the government will discharge their respective constitutional 
functions and will refrain from all usurpations of power, our descendants may 
still enjoy the blessings of liberty under a government of law. I thank you. 

PRESIDENT BOOTH: Is Governor Caldweil in the room? 

Let me present to you at this time our own Governor Caldwell. I begged him 
to come here today and spend the day with us. He did, but it took three letters 
to induce him to come. He had many other engagements, but his great love for 
this Association and his interest in the subjects this morning and this afternoon 
have prevailed upon him to be with us, and I want to present to you at this time 
our Governor, the Hon. Millard Caldwell. 

HIS EXCELLENCY MILLARD CALDWELL, GOVERNOR OF FLORIDA. 

MR. CALDWELL: Mr. President, Governor Miller, ladies and gentlemen of 
the Bar Association. 

I am at least more comfortable than you are. I feel for you, because I tried 
at least five different chairs and they all were equally hard, and all equally 
small and straight. 

I am delighted to have the background of Governor Miller’s splendid address 
before me as 1 talk to you very briefly about some of the things that I think the 
Bar Association should give thought to. 

As I listened to Governor Miller I was reminded of the youngster who went 
to the recruiting sergeant not long ago and said “I want to re-enlist and be 
assigned back to Germany.” 

The officer said, “Well, you have served in Germany.” He said, “Oh, yes, I 
went over there a little before the war ended and served with the army of occupa- 
tion until just recently, and I asked to be returned to this country,” but, he said, 
“I want to go back.” 

The officer said, “Why do you want to return to Germany?” He said, “Well, 
when I left here the Democratic party had all of the negroes, all of labor including 
John L. Lewis, and they were giving all of the public wealth to the so-called 
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‘recognized the right of self-control in this Association to protect the public 


common man, and when I returned a month or two ago I found that the Re- 
publican party had all of the negroes, all of the labor, including John. L. Lewis, 
and they were giving all the public power to special privileges,” and he said, “I 
want to go back to Germany where chaos is better organized.” 

That reminds me a little bit of the story of the young negress who had had her 
first experience in the community hospital. She had been a patient in the ma- 
ternity ward and returned back to the community of her origin and in talking 
to her neighbor and discussing her experience within the hospital she was loud 
in her praise, and the neighbor said, “You say your little baby’s name is Was?” 
And she said, “Yes.” She said, “Well, where did you get that name?” She said, 
“The doctor named him.” “The doctor named the baby?” She said, “Yes, he 
writ the name on the back of the board by the bed,” and she said, “What did the 
doctor writ?” And she said, “The doctor writ ‘Wasserman positive illegitimate 
brown’.” So, I don’t know just what these illegitimate services are from the 
standpoint that Governor Miller has been talking about, but I do know this, that 
if any one group in America is responsible for these uncertainties that group is 
the bar of America to a greater extent than any other. The lawyer is, by train- 
ing and by experience most capable in public affairs, and beyond that, because 
of that training, and experience, a greater duty rests upon the shoulders of the 
bar to interest itself in public affairs and to give freely of counsel, advice and 
active assistance. 

It is to the credit of the bar that it does have that wealth of education and 
experience, but it would be to the greater credit of the bar if it used up more 
in the interest of public welfare. I will give you a number of illustrations, if you 
wish. 

You can look at the international picture. Every one of us with any sense of 
comparison or analysis can see that modern history is repeating itself in its re- 
lationship to national events. 

We saw, after the first World War, the great furor of disarmament. This 
country entered into agreements with nations that could not be trusted and 
practically scrapped its army and navy and surrendered to the pacifists, a folly 
that cost hundreds of millions of dollars and hundreds of thousands of lives. 
Notwithstanding that, .we today see the same trend occurring all over again. 
Disarmament in the making, which will be followed, in the ordinary course of 
events, by the usual surrender of the peace societies, to be followed as a natural 
consequence, by another war, and no one doing anything about it. 

I think it would be to the credit of this bar and to the bar of America, know- 
ing and seeing these things, if they raised their voices in the land and pointed 
in unmistakable language the danger. 

We cannot overlook the fact that Washington is what the people want it to 
be. Your member of Congress, all of the members of Congress and of the 
Senate, all of the Senators in Washington, are anxious to know the wishes of the 
voters, and anxious to merit their approbation, but they do not know what vou 
think unless you express those thoughts. You do not have to go to the inter- 
national scene. Look at your own Bar Association. We have for many years 


— 


against abuses; we recognize the need for some means of guarding, preserving, 
and protecting the good name of this Association, and we should meet and agree 
upon what should be done, and when the time comes to act, the bar is conspicuous 
by its absence. I don’t know whether integration is the answer or not. but if 
we need these things we say we need, then, why not get them? 


There is moss covered urge to change the rules of civil 5 
procedure. It ha 
been hawked about all over the state for the last many years. We know the public 
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demands action efficiently, and we see the practice slipping off to title companies 
and to the banks, and every conceivable sort of organization, and just the other 
dav it was called to my attention that we probably have already authorized a 
number of corporations in this state to practice a specialized line of law, and yet 
we do nothing about it. The answer? Apathy. 

There is something that we lack in all of our civic problems. It is some- 
thing that you need, and when I point out to this state that the most important 
economic problem in the state is water conservaion, and 90 percent of the 
people in Florida say that it is the most important thing for the future, yet 
not one percent of the people in Florida will concern themselves sufficiently 
with that question to do anything about it. 

The failure to do something about water conservations is costing the 
state untold wealth. The Everglades will be a desert within 50 years, if 
its water is not conserved. Yet, we do nothing but mumble about water 
conservation. There have been a handful of dry weather farmers that have 
been able to stave off every effort that has been made. 

Now, something about juvenile delinquency. We all know that it costs 
far more in dollars to ignore juvenile delinquency than it would cause to 
correct it, or control it. Public apathy. 

Something about the traffic safety. I can give you any number of 
examples. Traffic accidents cost more lives in this town than any single 
disease or any single group of diseases, and yet, we do nothing about it. 
Every conceivable effort is made to raise money for polio, while one hundred 
times more people are injured in traffic accidents than polio, and we do 
nothing about traffic accidents. 

So, we get back just exactly to what I said in the beginning that the 
one group that is more responsible than any other group for the molding 
of public opinion is the Bar. 

Governor Miller mentioned local self-government, and to whatever extent 
local government is moved to the counties of the state from the seat of the 
national field, I submit lawyers are responsible. 

In local government the lawyers exercise more influence than any other 
group. The judges are lawyers; lawyers are peace officers; prosecuting 
attorneys sit with grand juries. Lawyers mold public opinion and in doing 
so create a tolerance for laxness or a desire for enforcement. Yet the lawyer 
knows that when local law enforcement fails, the state and national govern- 
ment must step in, and if we are to maintain that efficient standard upon 
which American government was built, government responsibility, )ocal self- 
government, it is up to the Bar to maintain it, or we are lost. Thank you. 

PRESIDENT BOOTH: Now, we come to one of the controversial parts 
of our program, and we are going to listen to the report of the Committee 
on new constitution, the Hon. Daniel Redfearn, my Chairman of the New 
Constitutional Committee, one of the great students of Florida and probably 
the highest priced probate lawyer in Florida, the Hon. Dan Redfearn, who 
has done a magnificent piece of work. Let me present him to you. 

(Mr. Redfearn reads his report, see May Journal 123). 

On motion duly made, seconded and carried, it was resolved that the 
report be received and filed, and the Committee be continued with the same 
personnel or changes in personnel as the incoming president might desire. 

PRESIDENT BOOTH: The report of the Junior Bar Section, the Hon. 
Robert M. Barton. 

(No response). 


PRESIDENT BOOTH: Is there any new business to come up at this 
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time, any special Committee reports? We will have Committee reports 
tomorrow morning, and clear up the agenda tomorrow morning completely. 

At this time I would like to present Prof. Lester B. Orfield, of the 
University of Nebraska. 

(Prof. Orfield addressed the Assembly). 

PRESIDENT BOOTH: At this time I want to announce that Chairman 
John Harris of that special committee that I appointed wants the committee 
to meet after adjournment. 

The Hon. Robert M. Barton, President of the Junior Bar Section will 
now make his report. 

MR. BARTON: Thank you, Mr. President. I regret that I was not 
present before. I was in a meeting. 


(Mr. Barton then made his report, see May Journal 126, and announced 
the following names as constituting the first Board of Trustees of the 
Lawyers’ Title Guaranty Fund.) 


Name Judicial Circuit 
icatnerine Carter. __......... Seventh 
C. Clyde Atkins 


Clyde H. Wilson : Twelfth 
Fifteenth 
(There being no fyrther business, the Convention adjourned until to- 
morrow, Saturday, March 8, 1947 at 9 o’clock A. M.) 


SESSION OF SATURDAY 
March 8, 1947—9 o’clock A. M. 

(The Convention reconvened at 9 o’clock A. M. and the following pro- 

ceedings were had) 

PRESIDENT BOOTH: We will open this morning session, the last session 
of this fortieth annual Convention at this time. 

I want the Committee on Memorials to report at this time, and when 
the report is read I want every member in this room to stand while he reads 
that report. 

Will the Memorial Committee come forward ... Mr. Mershon .. . I present 
to you Mr. M. L. Mershon, Chairman of the Committee on Memorials, from 
Miami, Florida. 


MR. MERSHON: Mr. President, and fellow members of the State Bar 
Association, and guests. 


As Chairman of the Memorials Committee it is my duty to submit this 
report. 

(Mr. Mershon read report, see March Journal 67). 

MR. MERSHON: Mr. President, I move the adoption of this report and 
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that a copy be spread upon the records of the Association and sent to the 
families of the departed members of this Association. 

(The motion was seconded and unanimously carried). 

PRESIDENT BOOTH: We will now have the report on the new Supreme 
Court Building. I appointed a special Committee on that and they will report 
at this time. I will ask Mr. Mershon to make that report, because of the 
fact that he is a member of that Committee. 

MR. MERSHON: Mr. President and fellow members of the Association, 
I assure you that this is not my doings. Gene Ellis was to have made this 
report, but he left the room before it was done. Bob Milam was to have made 
this report and he is gone and he has asked me to submit it to you. 

(Mr. Mershon reads report, see March Journal insert). 

You may be interested in knowing or learning that new bids are being 
submitted and opened next week and if they come within the amount of funds 
allocated for this purpose, it is entirely probable that the contract will be 
made within a very short time and work will be underway on this building 
to which we have been looking forward for many years. 

Again the Committee invites the continued interest of each member of 
this Association and that they refer to this report which will bring them 
up-to-date, so they will be in position to answer any questions which any 
taxpayers may have, when they question the advisability of spending this 
money for this necessary purpose. 

PRESIDENT BOOTH: I want to thank this special Committee I have 
appointed for the fine work they have done. 

We have a Committee on Married Woman’s Rights, and I wish the Chair- 
man would come forward at this time, Mrs. Ethel Ernest Murrell of Miami. 
She has a very important case and is scheduled to fly back to Miami im- 
mediately, so I want her to come up and give her report. I will give her 
preference this morning. 

I present to you Mrs. Murrell, an attorney at law of Miami, Florida, 
Chairman of this Committee and who has been Chairman for the last one 
hundred and fifty years. 

MRS. MURRELL: Mr. President and members. It is most kind of you 
to let me speak out of turn. I sometimes think that some of you lawyers 
think that everytime I speak it is out of turn, but I hope this morning it 
won’t be that way. 

‘Mrs. Murrell presents report, see May Journal 120), then continued... 

In Jacksonville the Special Committee on Married Woman’s Rights pre- 
sented a Resolution to the Mid-Winter Conference which was referred to this 
body. That Resolusion read: , 

“WHEREAS, the Florida State Bar Association is interested in pro- 
mulgating a movement for a new Constitution for the State of Florida, 
and 

“WHEREAS, the Association has gone on record by the passage of 
the Married Woman’s Act of 1944 as favoring equality before the law 
for men and women, 


“THEREFORE, BE IT RESOLVED, that the Association, at the sug- 
gestion of its Special Committee on Married Women’s Rights, shall 


recommend the consideration of including in the proposed Constitution 
@ provision which shall read: 


“In order that men and women may enjoy equality under the 
laws of Florida, it is understood that wherever, in this document, 
the generic term ‘man’ or the word ‘person’ or any other word, 


t 
th 
th 
th 
th 
th 
on 
en 
ds 
om 
\ 


182 FLORIDA LAW JOURNAL 


or phrase, is used to designate an individual or group of people, 


it shall apply equally to men and women.” $ 

The delegation of the Mid-Winter Conference voted to approve said Reso- h 

lution and referred it for approval to the full Convention. t 

7 Throughout the civilized world there is a trend to equalize the law as n 

it applies to peoples. The United Nations Charter has in its preamble a para- i 

graph calling for equality between the sexes under law. The State of North 8 
Carolina in November of 1946 amended its Constitution in such a manner 0 
is as to strike therefrom the words ‘men’ and ‘man’ and substitute ‘persons’ t 
ce and ‘person’ in their place. Both major political parties have written into t 

; their platforms, planks calling for equality between the sexes. The habit 0 

of thinking in terms of equality rather than master and chattel originated n 

2 during the great liberal movements of the 18th century. Like an ice bound 

; dam, Feudelism had just broken and the mind of man was shaken into life. 

: Out of this happy debacle, like water to the desert, came new conceptions of C 
z the golden rule, a broader grasp of man’s relation to humanity and the first B 
gs philosophical yearning for a government to serve rather than shackle indi- 

Ks viduals. Hands clasped across the castle moats. Baron and Serf assayed to 
& mutter “brother” and the taste was sweet upon their lips. The culmination 
ie of this liberalizing tide came to a resounding peak in 1776. A nation in 3] 

the Western hemisphere rebelled against the rule of Kings. It published a B 
Constitution which declared all men’ to be created free and equal. Freedom t( 
and opportunity, linked by law and moderation, emerged out of the dream A 

and was made manifest. Individualistic thought spread from that source 
inspiring human kind until now the vision stimulates, and during this dark vi 
time sustains, the Earth. W 
Recently there has occurred a corruption of the word liberal. It has d 
been preverted to fit a group who advocate totalitarian ideologies. True n 
liberalism, however, is a part of evolution not revolution, and no perversion m 

of a word can change that fact. True liberalism is firmly planted in those 
premises laid by the Constitution of the United States. It seeks the preserva- st 
tion of the finest system as yet known to man, i.e., the Republic of the n 
j United States. It recognizes too, that only by striving to adapt that system Cc 
: to the changing moods of a developing world conscience, and a wider appli- le 
cation of the Christian precepts, can the system be perpetuated. The Reso- al 
D lution here presented is one means to ride the trends and still preserve our al 

; institutions and ideals intact. 

; When women were considered chattels, when there existed yet no con- C 

i cept on that they might play any other part, Jesus of Galilee went to a 
} friend’s home to have supper. Martha, bringing in the bread and _ wine, of 
4 reproached her sister Mary who sat listening to the master’s words. “Be T 

up about your duties as a Hebrew woman,” Martha said: Unexpressed was 

all the age-old tradition that a woman may not learn, that a woman may take 
no part in life beyond the role of servant. M 

“Let her be,” said Jesus. “She has chosen the better part.” A great 

hope was offered to one half of humanity that day. Jesus proclaimed the 

fact, which American women have since proven, that a woman is spiritual 
as well as physical. She may be a disciple as truly as a slave. This is the hi 
modern trend of thought. M 
Therefore, if Florida, following the example of North Carolina, will to 

liberalize its Constitution in the manner suggested by the aforementioned 
se 


Resolution, our state will be in step with the best thinking of the modern 
age. Women’s organizations throughout the State have hastened to pass 
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similar Resolutions. Better still, these powerful groups which watched 
before, with apathy, our efforts to redraw the Constitution, have awakened 
to militant support of the idea. The promise of a decent chance that women 
may look to the new Constitution as a means toward equality has roused this 
interest and support. Our Republic can continue to exist exactly as it keeps 
step with civilization. Florida in turn can be a worthy part of that Republic 
only as it keeps step with the best thought throughout the nation. Toward 
this ena, the Special Married Woman’s Law Committee proffers a Resolution 
to the Bar which calls for the inclusion in the new Constitution of Florida 
of a phrase to equalize the law as it pertains to men and women. The Com- 
mittee requests your ratification of the same. 

I will now read the names of my Committee: 

Glenn Terrell, Joanne Vermilye, Julia M. Harding, Kate L. Walton, 
Chester Bedell, Thelma H. Waybright, Laura H. Hyde, A. S. Bradley and 
Barbara Durrance, Vice Chairman. 

I move that this report be adopted. 

(The motion was seconded and carried). 

PRESIDENT BOOTH: I will now call on the Special Committee con- 
sisting of three members of the Senior Bar, three members of the Junior 
Bar and three members from each of the three universities to discuss and 
to investigate into whether there should be a student section of the Bar 
Association. 

MR. HARRIS: This Committee met yesterday afternoon, and it was a 
very cordial meeting and a very friendly meeting. The students explained 
what they had in mind, and some of them knew about it and some of them 
did not, and we discussed the present Constitution of the State Bar which 
now provides that students of the several law colleges may become affiliate 
members of this Association. 

As a result of that conference it was decided that since the specific 
students of these schools already are affiliate members, that they need 
not form a similar organization now, and that if those students want to 
contact one another, they can do so severally or collectively, if they have a 
letter to present to the Association, it will be presente: from them as students, 
and that no new section or organization would be suggested at this time, 
and that the matter be left that way. 

PRESIDENT BOOTH: Thank you, John. I appreciate the work of this 
Committee. They acted immediately and I think the result is correct. 

Probate and guardianship, a very important Committee with a number 
of amendments to go before the legislature. Is the Hon. Jack White here? 
The Hon. Jack White of Pinellas County? 

(No response). 

PRESIDENT BOOTH: I will present to you as a substitute for Judge 
White, Judge Brooker. 

JUDGE BROOKER: (Reads report, see March Journal 69). 

(On motion made, seconded and carried the report was adopted.) 

PRESIDENT BOOTH: At this time I want to thank Cody Fowler for 
his wonderful work as Guest Chairman. He helped me obtain Governor 
Miller who spoke here yesterday, and Judge Vandeventer who will speak 
tonight at the banquet. 

The banquet tonight will be a humorous affair, and it will be nothing 
serious and I hope we will all try to get home with a good taste in our mouths. 

I want to thank Mr. Fowler from the rostrum. 

Also Ralph Marsicano, the General Chairman. Last night I went out to 
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Ybor City with some guests at supper, and Mrs. Marsicano sat opposite me. 
I intended to have a steak, and she finally induced me to have fish, and she 
said it was for the purpose of saving my sole, so I ate fish Friday night. 
I believe I am a better man this morning. 4 

MR. REDFEARN: There isn’t anybody who complained about having a 
bad taste in their mouth this morning, is there? 

PRESIDENT BOOTH: I haven’t had a chance to speak to the various 
men personally. 

Now, speaking about various speeches on the floor, our procedure pro- 
vides that no person shall speak more than ten minutes at a time, or more 
than twice on a subject, and I am going to enforce that rule. : 

No person shall speak more than ten minutes at a time and more than 
twice on a subject, and as President I feel that this morning I should cut 
that down to five minutes. 

A VOICE: Mr. Chairman, I move that you cut it down to five minutes. 

PRESIDENT BOOTH: You don’t have to move. I am in the chair. I am 


| suggesting it myself. 


The Committee on Rules of Civil Procedure, the Hon. Lawrence A. Truett, 
will make their report at this time. Is he in the room? 

(No response, for report see March Journal 60). 

Juvenile delinquency, Hon. Catherine H. Carter, of Deland, Florida. Is 
the Hon. Catherine Carter here? That report has also been published, of 
course, (See March Journal 63). 

Bar Integration, the Hon. Julius Parker of Tallahassee. Would you like 
to make a short report here at this time? Julius, will you come forward, 
please? 

I present to you the Hon. Julius Parker, immediate past President of the 
Florida State Bar Association. 

MR. PARKER: Mr. President, members of the Bar: 

In 1941 we offered to the Legislature of Florida a bill which would have 
authorized integration of the Bar in this State. At that time Millard Caldwell 
and I served on the Committee in Tallahassee to try to put that legislation 
through. During that same period that legislation was being offered, the 
Supreme Court was being petitioned, begged and pleaded with to give us 
some relief by revising the rules of civil procedure. Of course, there is re- 
sponsibility on the members of the Bar to lead, but it is awfully hard, an 
awfully hard thing to do if nobody will follow. 

We have met with impasses legislatively and judicially in every attempt 


‘that has so far been made to make a general revision of the rules of civil 


procedure in Florida, and likewise have met similar failures insofar as 
integration is concerned. 


At the last Convention of the Florida Bar Association which was held in 
Palm Beach, in general Convention assembled, the President was authorized 
to file a petition in the Supreme Court asking the Supreme Court of this State 
to integrate this Bar by court rule. At the time there was pending before 
the Supreme Court the matter of civil rules of procedure, which had run 
into some type of grievious trouble. The Supreme Court was proceeding to 
draft a proposed set of rules, and the Bar Association the last time specifically 
requested that the rules would, when epproved, be as nearly as possible like 
those of the Federal Court. 


After authority was granted to the President, I, unfortunately, was dis- 
abled for about a month after the Bar Convention, but not as a result of it, 
and we came back to the business of the Committee, and the Junior Bar 
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Committee on integration, and considered the possibility of having any suc- 
cess if a petition were filed with the Supreme Court of the State of Florida 
asking that it integrate the Bar by court rule. We concluded that the chances 
of success would be infinitesimal after that. 

We have additionally run into the proposition in Tallahassee of trying 
to put across this and other measures affecting the Bar Association on the 
viewpoint, on the part, I believe, of both the court and of the Legislature 
itself, that this Bar Association as constituted, does not represent the lawyers 
of Florida. Of course, there have been courts in America that have held 
where a Bar Association purports to act, every member has the opportunity 
to join them, and if the membership numbers a substantial majority of the 
lawyers, it would be deemed to be acting for the lawyers of the State. 

We are, therefore, confronted now,. as I see it, with two propositions 
in connection with integration, which I am supposed to be specifically re- 
porting on. 

The first is whether or not we shall attempt to make a poll of the entire 
membership of the Bar of Florida, rather than the membership only of this 
organization, and second, having secured that information, if it is favorable 
to Bar integration, and the adoption of civil procedure, that we wait again 
until we have another Convention and present that report either to the court 
or the Legislature, which ever is best adapted to handle it at that particular 
time; whether we shall make an inquiry by poll of the lawyers of Florida, 
which the Junior Bar Section on integration has agreed to help us on, or shall 
we, during this coming session of the Legislature attempt again by introducing 
an act asking the Supreme Court to rule on an integrated bar for Florida. 

(Further discussion). 

MR. RALEY: I move that the Committee be instructed to present to the 
Supreme Court, as soon as a poll of the members of this Association has 
been taken, provided a majority of them are in favor of it, a petition for 
integration of the Bar. 

(The motion was seconded). 

MR. PARKER: You mean a poll only of the members of this Association? 

PRESIDENT BOOTH: That is all. 

MR. PARKER: May I point out in about five sessions of this Convention 
that has been approved, and the opposition we are getting is not from mem- 
bers of this Association but out of it. They never arise on this floor. 

(Further discussion off the record). 

MR. WAHL: I move that that motion be amended so as to include the 
lawyers listed in the current edition of the Martindale Directory whether 
they are members of the Association or not. 

MR. RALEY: I accept the amendment, provided you put in there that 
the poll show which of those are members of the Association and which 
are not. 

MR. WAHL: I am not willing to accept that. I think if you put that in 
there it will prejudice it with the court. 

MR. RALEY: I accept his amendment as part of the motion. 

(The motion was thereupon carried). 

PRESIDENT BOOTH: We will have the report of the Committee on 
the Elimination of Unnecessary Printing of Opinions by the Supreme Court 
Don Walker of Orlando. 

(Mr. Walker makes his report, see May Journal 1163. 

(Mr. Walker read letter from the Chief Justice of the State of Alabama). 

MR. WALKER: I wish to move that the Bar here assembled authorize 
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us to endeavor to enact the necessary legislation to in substance cover the 
plan indicated in the letter I have just read to you from the Chief Justice of 
the Supreme Court of Alabama, in getting our separate Florida cases pub- 
lished in a separate document similar to the Tennessee decisions, and | 
would like for you to give blanket authority to the Committee and the Supreme 
Court of Florida to work out to the best advantage that deal for the lawyers 
in Florida. 

(The motion was seconded). 

DEAN TRIBBLE: Under the Constitution of the State of Florida, the 
attorney general is Reporter of the Supreme Court and has to be considered 
in that picture. 

MR. WALKER: We certainly want to consider him. In fact we would 
have to, but it is impossible in ten minutes to cover all the details. We want 
you to authorize us to go ahead to do what is necessary to accomplish this 
result, and that would include the attorney general. 

(The motion was carried). 

PRESIDENT BOOTH: The Committee on Legal Education and Admission 
to the Bar. Is Paul Raymond in the room? 

MR. RAYMOND: Mr. President, ladies and gentlemen of the Florida Bar. 

I flew down from Daytona Beach this morning, and the weather was so 
rough I felt I have been flying upside down. 

The report of the Committee on Legal Education and Admission to the 
Bar was given in full at the Jacksonville meeting of the Bar Delegates and 
was discussed for two or three hours. The report was published at length 
in the March issue of the Florida Law Journal, 64. 

The report was given again at the meeting of the Bar Delegates on Thurs- 
day, and a further lengthy discussion ensued. 

I shall not give the report at length. I shall give you the recommenda- 
tion made by the Committee, and the recommendation that was approved 
by the Bar Delegates, and then I shall state briefly, in turn, further reasons 
for the recommendation so as to give you the maximum time for discussion 
from the floor. ‘ 

The recommendation made by the Committee is that, this so-called pro- 
tective tariff for law schools—the diploma privilege—should be abolished in 
Florida and that this association should recommend to the Florida Supreme 
Court that the rules for admission to the Florida Bar be amended to provide 
as recommended by the American Bar Association, that graduation from a 
law school should not confer the right of admission to the Bar and that 
every candidate should be subject to an examination by public authority to 
determine his fitness. Further the committee is of the opinion that this 
association should sponsor legislation repealing the present statute which 
provides for the diploma privilege. 

In fairness to the law schools which are now getting under way after 
several years of restricted operations during the war and because of the 
existing feeling of leniency towards ex-servicemen who are now in the law 
schools, the majority of the Committee feel that the effective date of the 
abolition of the diploma privilege should not be before 1949 or possibly 1950. 

When this was presented to the Bar Delegates on Thursday, the recom- 
mendation was amended and approved as amended, and the amendment was 
that we abolish the diploma privilege, and that shall take effect immediately, 
but it shall not be effective as to those students who are at present matricu- 
lated in a law school of this. State, and that eres erexenicl was approved 
by the conference of Delegates. 
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The Committee report was approved by eight members of the Committee 
besides the Chairman, George H. Salley, Albert B. Bernstein, T. B. Ellis, Jr., 
Earl D. Farr, William A. McRae, Jr., Carroll R. Runyon and Harold B. Wahl. 


Those opposed to the recommendation were George Milam and A. Frank 
O’Kelley, Jr. 


(Further discussion). 


MR. DEAN: Mr. President, I move that the recommendation made by 
the Committee, as amended and approved by the Bar delegates, be adopted 
by this Convention. 

(The motion was duly seconded). 


After lengthy discussion the motion was carried by a vote of eighty-six 
to sixty-one. 


PRESIDENT BOOTH: Owing to the fact that it is ten minutes to twelve 
and we have got to have election of officers and we have got to have reports 
of the other Committees, I will state this, for your benefit, that Mr. Wanna- 
maker, has made the request ... and the one who was to introduce him, 
Mr. Bell of Tampa... also requested that his report not be made at this 
time and that it be published in the law journal, so I am grateful to them 
for that. We are running way behind, and I thank them very much for their 
courtesy and consideration to the President of this Association. 


MR. BELL: Mr. Wannamaker made the request that his talk be passed 
over because of congestion on the program, and I suggest, because I was 


going to.introduce him, that the talk be published in the Florida Bar Journal. 
I so Move. 


(The motion was seconded and carried). 


PRESIDENT BOOTH: The Committee on Unauthorized Practice of Law. 


Mr. J. B. Harty, of Lake City, Florida, will report on behalf of Robert Barton, 
President of the Junior Bar Section. 


(Mr. Harty reads report). 

MR. HARTY: I move that this report be accepted. 

(The motion was seconded and carried). 

MR. MESSER: Mr. President and members of the Convention: 

At the Thursday afternoon session of the Bar Delegates there was recom- 
mended, by unanimous action to the Convention, a resolution urging the 
adoption by the Congress of a bill to amend the revenue provisions of the 
Federal Employers Liability Act so as to provide that actions thereunder shall 


be instituted in the district or in the county in which the cause of action 
accrued, or where the Plaintiff resides. 


I now move, if there is no objection, that this Convention adopt the reso- 
lution by the Bar Delegates. 


(The motion was seconded and carried). 

Mr. Clyde Atkins reported for the special Committee on Title Insurance. 
Mr. A. L. Richardon reported for the American Citizenship Committee. 
(On motion made and seconded said report was adopted). 


The Nominating Committee presented the following nominations for 
President: 


E. DIXIE BEGGS. 


) 
r 
e 
e 
l- 
d 


‘ 


FLORIDA LAW JOURNAL 


BOARD OF GOVERNORS 


First Circuit - Richard H. Merritt 
Second Circuit al Fe J. Lewis Hall 
Third Circuit G. A. Buie, Jr. 
Fourth Circuit Ed Hamphill 
Fifth Circuit Willard Ayres 
Sixth Circuit we S. Henry Harris 
Seventh Circuit - John L. Graham 
Eighth Circuit J. Lance Lazenby 
Ninth Circuit : _. Robert Pleus 
Tenth Circuit Wallace Shafer 
Eleventh Circuit William A. Lane 
Twelfth Circuit Thomas Glenn 
Thirteenth Circuit William Earl Thompson 

Ben P. Barnes, Jr. 


nominated were unanimously elected). 

On motion made, seconded and carried it was resolved that the past 
President’s Committee be made a standing Committee of this Association. 

(The motion was carried). 

Mr. E. Dixie Beggs, newly elected President of the Association, was pre- 
sented to the Convention, and addressed the Convention briefly. 

PRESIDENT BOOTH: I am about to close the fortieth Annual Convention 
and I think you will agree that it has been a wonderful Convention. I have 
enjoyed it very much. 

I thank you very much for attending. It has been a fine Convention. 

I will now entertain a motion to adjourn the fortieth Annual Convention of 
the Florida State Bar Association. 

(Upon motion made, seconded and carried, the Convention adjourned). 
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SUMMARY REGIONAL MEETING 
AMERICAN BAR ASSOCIATION 
Jacksonville, Florida 


May 2 and 3, 1947 


A full-scale debate upon the effectiveness and possible results of proposed 
yeforms in the Nation’s labor laws and an optimistic discussion of the achieve- 
ment of world peace through the development of international law featured the 
closing session of the American Bar Association’s regional meeting in Jackson- 
ville on May 2-3. 

The labor-industry debate brought to the May 3rd morning’s forum session 
Robert D. Morgan, member of the Association’s section on labor relations law 
and noted labor consultant who represented employers, and Dr. Nathan Fein- 
singer, member of the National Labor Relations Board and professor of labor 
law at the University of Wisconsin, speaking for labor. 

The progress of international law during the past 300 years and prospects 
for world peace based upon international law were outlined by George A. Finch, 
noted authority in his field, who spoke at the luncheon session which formally 
concluded the two-day bar session. 

Morgan and Feinsinger were introduced by John M. Neihaus, vice-chairman 
of the Association’s section on labor law, and the final day’s meeting was opened 


by Carl B. Rix, President of the American Bar Association, who also presided 
at the luncheon. 


In opening his discussion of today’s labor-industry problem Morgan pointed 
out that “relative peace must be achieved between the managers of our industrial 


machine and the representatives of the workers therein if our free economy is 
to survive”. 


. Limiting his thesis to the substance of the proposed Congressional measures 
now being debated, the speaker pointed out labor and industry now jointly 
endorse collective bargaining with representatives of employees freely chosen 
by those employees. 

“This procedure should not be changed” Morgan declared “and the labor 
measures now before Congress do not seek to change it. These measures aim 
at prohibiting industry-wide strikes in which the public is irreparably hurt, 
and to do that so as to preserve as much individual freedom as possible.” 

The speaker pointed out that unions enjoy a monopoly in restraint to trade 
which is forbidden industry, “While there have been industry-wide strikes”, he 
said, “there has never been an industry-wide lockout which would be against 
the law. If industries cannot combine in restraint of trade—and they should 
not—it seems logical that unions should be similarly restricted. 

Morgan outlined five “legislative corrections” which he said would promote 
industrial peace by “balancing the ground rules for collective bargaining.” 

He advocated establishing unions as legal entities and held accountable in 
damages for breaches of contract or of the peace; requiring unions to bargain 
with employers as employers now are required to bargain with unions; prohibit- 
ing strikes called except upon a majority vote of the union members; prohibiting 
ions to engage in jurisdictional strikes or to make demands which employers 
have not the authority to grant and abolition of compulsory membership. 

Feinsinger, speaking for labor conceded that labor-industry peace must be 
ahieved but criticized the regulatory measure now before Congress as the 
Yong approach to the problem. “These bills seek to impose new and oppressive 
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controls upon one segment of society just when every other segment is seeking 
and obtaining relief from controls”, he pointed out. 

“Industry now is controlled only by the Wagner Act, as far as its labor 
relations is concerned, and even that act provides no substantial punishments for 
violations. These new bills, on the other hand, set up severe penalties for unions 
violating their provisions,” he declared. 

The labor representative pointed to the long-drawn out strike at the Allis. 
Chalmers plant in Wisconsin as an example of the disruption which follows 
when no union exists and employees cannot agree on a bargaining agent. “If 
unions were forced out of existence, employers would be the first to raise a 
ery for their return”, he contended. 

“These bills in Congress are being passed off as aimed only at the ‘wicked 
unions’,” Feinsinger said, “but actually they are aimed at the most cooperative 
ones. Prohibition of industry-wide bargaining would only lull this Nation into 
a false sense of security which would precede a sad awakening.” 

Feinsinger listed three contributing factors to the post-war epidemic of 
strikes. First, he said, both labor and industry had “grown rusty” on collective 
bargaining principles during the war; second, wages had remained free from 
control while prices were regulated, and third, the Government had failed to 
advise industry, in advance what price increases it would authorize when 
workers began asking for increased salaries. 

A 30-minute question and answer period followed the labor debate. 

Declaring that “optimism, not pessimism, is the current outlook ov inter- 
national law’. Finch told the bar delegates at luncheon that this topic covers 
a field far wider than the outlawing of war or the drafting of treaties. 

Tracing the history of international law, Finch recalled that the present 
“family of nations” has existed only for some 300 years. During that period 
international law has achieved the freedom of the seas, the opening of all coun- 
tries to international trade, the prohibition of piracy and of the slave trade, 
the regulation of deep-sea fishing, and now turns toward its greatest objective, 
the achievement of world peace. 

“To secure protection against the international aggressor and wrongdoer }s 
the aim of international law’, Finch pointed out, “but this cannot be achieved 
without the proper machinery.” 

Examining the United Nations charter as “the possible foundation for the 
world government which by world law will assume all government’s primary 
obligation, the safeguarding of the public peace’, he called it “deficient  n its 
provisions for punishing breaches of the peace.” 

The speaker declared the United Nations must eliminate the use of the veto 
in its Security Council; that it must define what constitutes an act of agyression 
so that “the peoples of the world can recognize such an act” and finally that 
it must provide that any nation or combination of nations may act to suppress 
an aggressor when the UN Security Council appears unable or unwiiling ‘0 
do so. 

“The United States has taken the first move in the latter direction with 
the Truman policy of aiding Greece and Turkey in halting Russian aggression’, 
he concluded. 

C. W. Tillett, Charlotte, N. C. attorney and expert on international re.ations, 
also addressed the luncheon session, and the meeting was concluded with al 
explanation of the duties and aims of the Junior Bar Conference by T. Julian 
Skinner, vice-chairman of that group. 

Following the regional meeting a score of the distinguished visitors attending 
the affair were guests of Robert Kloeppel aboard his yacht “The Kay-Bo))” and 
enjoyed a short cruise along the St. Johns River. 
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Lawyer’s Title Guaranty Fund 
What It Is: 


A business trust under Chapter 609, 
Florida Statutes. 


Purpose: 


To provide members with guarantees on 
title opinions. 


Membership: 


Members of Florida State Bar Association 


who apply for, and are accepted, for 
rnembership. 


Board of Trustees: 


Composed of a lawyer from each Judicial 
Circuit. The present Board are: Richard 
H. Merrit, Pensacola; John T. Wigginton 
(Chairman), Tallahassee; Wallace M. 
Joplin, Lake City; J. Ollie Edmunds, Bar- 
nett National Bank Bldg., Jacksonville; 
James M. Smith, Jr., Ocala; Robert M. 
Barton, 305-6 Empire Bldg., St. Pete.sburg; 
Catherine H. Carter, DeLand; E. A. Clay- 
ton, Gainesville; Robert J. Pleus, First 
National Bank Bldg., Orlando; Ed. R. Bent- 
ley, Lakeland; C. Clyde Atkins, 913 Du- 
Pont Bldg., Miami; Clyde H. Wilson, 
Sarasota; Donn Gregory, 205-11 Hinson 
Bidg., Tampa; Cecil A. Rountree, Chipley; 
R. K. Lewis, West Palm Beach. 


Additional Information: 


See the Trustee for your Circuit for a copy 
of the Declaration of Trust and explana- 
tion, or write to: 


RAYMOND E. BARNES, Exec. Sec’y. 
P. O. Box 2671, Orlando, Florida 


Hotel GEORGE 


WASHINGTON 
300 Rooms with 
Bath and Shower, 
The Wer der Hotel of 
the South. Radio and 
every known fecility for 


MAYFLOWER 
300 Reoms with 
Bath wer. 

Famed for 

and 

Wintervisitors ond Come 

mercial Trovelers. Redie. 
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.-from $3.00 


125 Rooms with 
Bath 
Com 
furniture furnishings. 
Air conditioned Lobby 
and Coffee Shop... 
connected with 


RATES...from $2.00 


Hotel PENNSYLVANIA 
formerly The Royal Worth 
300 Rooms with Baths and Showers 
Open all the year. hotel 
ter d 


modern 


GARAGES 


Hotel GEORGE WASHINGTON 


200 Rooms with Baths and Showers 
Open all the year. Radio and every modem com 
venience and service for summer and winter comfort. 

GARAGE serviee. 


w Reasonable Rates Posted in Every Room 
ROBERT KLOEPPEL MANAGEMENi 
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FLORIDA STATUTES, 1941 


The State offers the following official legal publications 
prepared by the Statutory Revision Department 
of the Attorney General’s Office: 


| S| 


Fe Volume I, FLORIDA STATUTES, 1941 


containing the general statutory law of the state through 
a 1941, court rules, and constitutions of the United States 
4 and Florida; 


a 


Volume II, FLORIDA STATUTES, 1941 ath. 


5th. 
containing the history and revision notes and the annota- Teh. 


tions to the statutes, court rules, and constitutions con- 
tained in Volume I. 


Volume III, FLorwDA STATUTES, 1941 

SS j containing helpful and useful matter, including the | 
a } British Statutes in force in Florida, Whitfield’s notes, , 
‘3 selected Federal laws in general use, and an index to the offic 
special and local laws of Florida. tion. 
| 
1945 Current CUMULATIVE SUPPLEMENT TO VOLUME I dence 
We 
Pe 1945 Current CUMULATIVE SUPPLEMENT TO VOLUME II | 40 ye 
| heed 
: These volumes and supplements may be obtained NOW from the will 1 
| Secretary of State at the following postpaid prices: ( 
4 on Li 
a Volumes I and II to purchasers within the state—each $10.00 short 
4 } (to purchasers out of the state—each $13.50) the ] 
Willi. 
ui Volume III to purchasers within the state—$3.75 comn 
(to purchasers out of the state—$4.50) servi 
J 
1945 Cumulative Supplements to Volumes I and II—each $3.00 outst: 
(to purchasers out of the state—each $3.50) unaff 
creas: 

ot All publications of the Statutory Revision 
: Department will be sold and delivered through fro I 
m 
THE SECRETARY OF STATE 


TALLAHASSEE 


Ist. 
2nd. 


